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QUESTIONS PRESENTED 


I. This is a narcotics case involving two 
transactions as to which the only evidence was that of an 
undercover police agent, corroborated as to one transac- 
tion by the testimony of a paid informant relying on the 
police agent's notes, in which Appellant denied that he 
had ever sold) narcotics or seen either the police officer 
or the informant until after his arrest but could not 
remember what he was doing at the times of the two trans- 
actions in question. In such a case, did delays of nearly 
four months between the date of one transaction and the 
arrest first informing Appellant of the charge against 
him connected with that date and six months between the 
date of the second transaction and the indictment and 
arraignment first informing him of the charge connected 
with this second date, which seriously prejudiced his 
ability to defend himself, deprive him of the opportunity 
for a fair trial? 

II. Did the trial court err in refusing to call 
the government's paid police informant as the court's wit- 
ness? 

III. When Appellant called the government's paid 
police informant, did the trial court err in refusing to 
let Appellant's trial counsel treat the witness as hostile 


or adverse and ask leading questions, cross-examine, and 
impeach by showing the bias and interest of the witness, 
prior inconsistent statements, and prior convictions? 

IV. Did the trial court err in refusing to let 
Appellant's trial counsel bring out remarks made as part of 


the res gestae of Appellant's arrest? 


V. Did the trial court err in refusing to inspect 
| 


in camera the testimony of the undercover police agent before 
the grand jury for possible inconsistencies? | 

VI. Did the trial court err in refusing to enter- 
tain Appellant's request for documents or other evidence in 
the possession of the government which might be fayorable 
to the defendant? ! 

VII. Did the trial court err in refusing to in- 
struct the jury that it could not convict Appellant upon 
the uncorroborated testimony of an undercover agent and 
instructing the jury instead that it could base a convic- 
tion on the testimony of only one witness? 

VIII. Did the trial court err in denying Appel- 
lant's several motions to acquit on the ground that there 
was not enough evidence to support a conviction? 

IX. Did the fact that the prosecution had un- 
trammeled discretion in this case to proceed under the 
provisions of either the Federal narcotics laws or the 

| 
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narcotics laws of the District of Columbia deprive Appellant 


of equal protection and due process of law? 
X. Is the whole scheme of undercover investigation 
of narcotics employed in this case so unreasonable as to de- 


prive Appellant of due process of law? 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


JEROME WORTHY, 


Appellant, 


v. No. 19,279 
UNITED STATES OF AMERICA, 


Appellee. 


ON APPEAL 
FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


On February 16, 1965 Appellant was convicted in 
the United States District Court for the District of Colum- 
bia on all six counts of an indictment charging violations 
of the Federal narcotics laws. 21 U.S.C. § 174, 26 U.S.C. 
§§ 4704(a), 4705(a). On March 26, 1965 Appellant was sen- 
tenced under the provisions of the Federal Youth Corrections 
Act, 18 U.S.C. § 5010(b). 

On March 30, 1965 Appellant's application to 
proceed on appeal in forma pauperis was filed and granted, 
and the District Court ordered the transcript prepared at 
the expense of the United States. This Court has jurisdic- 
tion under 28 U.S.C. §§ 1291, 1294 and 1915. 


STATEMENT OF THE CASE 


On September 9, 1965 an arrest warrant was issued 
to arrest "John Doe 'Too Good' Negro, male, 6! 160 lbs., 20 
to 23 yrs., med. brown skin” to answer a complaint charging 


him with possessing and selling a narcotic drug on May 20, 


1964. (Warrant; Tr. 91.) The accompanying complaint, also 


dated September 9, 1965, charged that on or about May 20, 

1964 "John Doe alias TOO GOOD, Negro, male, 6',160 lbs., 20 
to 23 yrs., medium brown skin . . . about 7:55 p.m. 

while in front of 2025 - 14th St. N.W. . . . sold (7) capsules 


Ore 


of heroin to Private Carl W. Brooks for which the officer 
paid $10.00 in MPDC Advance Funds." (Complaint, Tr. 91.) 

On September 16, 1965 Appellant, Jerome Worthy, 
who according to uncontradicted testimony at the trial was 
six feet, three inches tall and had never “weighed more than 
150 pounds (Tr. 322, 330, 351-352), was arrested under this 
warrant naming "John Doe 'Too Good'" and was informed for the 


first time of the charge against him relating to the alleged 


sale of heroin on May 20, 1964, nearly four months before. 
(Tr. 350.) | 
At the trial Appellant testified in response toa 


question of his counsel as to what he was doing at 7:50 p.m. 
on May 20, 1964: 

"Well, after I was arrested and came back 

home, I searched my mind and couldn't come 

up with no definite place where I wes other 

than the Boys Club or home." (Tr, 8) 

He testified that he could not find anyone or anything to 
help him fix the date in his mind. (Tr. 349.) : 

On December 8, 1965 an indictment was filed 
charging Appellant with violations of 21 U.S. Cc. § 174 and 
26 U.S.C. §§ 4704(a) ana 4705(a) not only in connection 
with the May 20, 1964 sale, but also in connection with a 
further sale of six capsules of heroin to Private Brooks 


"on or about June 11, 1964." Appellant was arraigned on 


Suspre 


this indictment on December 11, 1964. As he testified at 
the trial, the first that he learned of the alleged sale 

on June 11, 1964 was "in early December when I received my 
indictment papers,” presumably sometime between December 8 
and December 11, 1964 and thus nearly six months after the 
alleged offense. (Tr. 340.) So far as the record discloses, 
Appellant was not informed of the exact time of the alleged 
sale on June ll until Private Brooks testified at the trial. 
(fr. 26-28.) 

When Appellant's counsel asked him where he was 
at 8:10 p.m. on June 11, 1964, he replied, "Again I searched 
my mind and couldn't find nothing to fix that date." (Tr. 
349.) 

The only evidence as to these two transactions, 
aside from the circumstantial evidence of the narcotics 
capsules themselves, was the testimony of Private Brooks, 
corroborated as to the transaction of May 20, 1964 by the 
testimony of one Ernest Tomlinson, a paid informant of the 
Metropolitan Police Department who was himself a narcotics 
user with a substantial criminal record. (Tr. 15-162, 191- 


258.) Private Brooks did testify explicitly that he had made 


the two purchases on the dates in question from someone he 
then knew only as "Too Good." He testified with some parti- 
cularity as to the details of time, place, and of the brief 
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conversations he had with "Too Good" in transacting the 


two sales. : 

Private Brooks testified that he kept a daily 
report during the time that he was an undercover agent, 
that he had kept daily reports for May 20 and June 11, 
1964, that those reports contained details of the two 
transactions here in question, and that he had read his 
daily reports in preparation for testifying at the trial. 
(Tr. 31.) He testified that although he could remember 
the "event" of each of the 93 narcotics transactions in 
which he was involved during the period of his underground 
activity, and “approximately the location of each," he 
would not remember for each transaction the conversations 
which took place, the time, or the people involved with- 
out looking at his records. (Tr. 39-40.) He said that he 
aid not know whether he could have testified as he did with 
regard to the two transactions here in question without con- 
sulting those records. (Tr. 40.) His records included, as 
well as the daily work reports, documents referred to as 
memos, and he testified that he also read these before his 
testimony at the trial. (Tr. 42.) He admitted that he 
used these reports to refresh his recollection about the 


transaction. (Tr. 44.) 
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Private Brooks also admitted that his testimony in 


regard to the conversation which he had with "Too Good" on 


May 20, 1964 was "word-for-word" the same as his summary 

of that conversation in his work report for that day and 
that the same was true for the conversation and the work 
report of June 11, 1965. (Tr. 63-64.) He admitted that 
the "total description” of "Too Good" which he recorded in 
his memo for May 20, 1964 was "Negro male, six foot, 160 
pounds, 20 to 23 years, medium brown complexion." (Tr. 64.) 
As noted above, this description did not fit Appellant who 
was six feet, three inches tall and had never weighed more 
than 150 pounds. (Tr. 322, 330, 351-52.) 

Aside from this written description, Private Brooks 
testified that he could remember only the clothes (but not 
the shoes) that "Too Good” was wearing and that he had "a 
regular hair style only it was like a process but it wasn't 
real long.“ (Tr. 116-17, 122.) The testimony of Appellant's 
barber, his family, and of Appellant himself was to the ef- 
fect that Appellant had never had a hair style known as a 
process. (Tr. 285, 290, 311, 321, 326, 330, 352.) 

In spite of these discrepancies, Private Brooks 
testified that he knew the man, and that the Appellant was 
the same person as "Too Good." (Tr. 18, 26, 83.) 


ey 
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In the course of the eross-examination of officer 
Brooks, defense counsel was not allowed to bring out, as 
part of the res gestae of the Appellant's arrest, that, at 
the time that Appellant was taken outside the lunch Foon 
where he was arrested on September 16, 1964 and told that 
he was being arrested for selling heroin to Officer Brooks, 
Appellant 4mmediately denied that he had ever sold nareoties 
or that he had ever before seen Officer Brooks. (tr. 99.) 

At the close of the government's case, defense 
counsel moved for a judgment of acquittal on the following 
grounds among others: 
(1) That the deliberate and purposeful fe of the 


government so prejudiced Appellant as to deprive him of a 
| 


speedy trial and of due process of law. 

(2) That the undercover system as a whole was 
unreasonable. : 

(3) That there was no corroboration of the testi- 
mony of the undercover agent and that the evidence of identi- 
fication was insufficient to support a verdict of guilty. 

(4) That Appellant was denied the equal | protection 
of the laws because of the untrammeled discretion exercised 


by the United States Attorney to charge either under the 
District of Columbia narcotics statute or the Federal 
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narcotics statutes. (Tr. 164-87.) This motion was denied. 
(Tr. 187.) 

Defense counsel also moved at this time for in 
camera inspection of the minutes of Private Brooks' testi- 
mony before the grand jury on the ground that he was the 
sole government witness on the issue of identification. 
This motion was denied. (Tr. 187.) 

Appellant's trial counsel then requested the 
trial court to transmit to the government 2 request that 
the government furnish Appellant with any evidence or docu- 
ments in its files which might be favorable to Appellant, 
particularly any documents relating to the paid police 
4nformant. (Tr. 181, 183.) This request was made under 


the rule laid down in Brady v. Maryland, 373 U.S. 83 (1963), 


which counsel cited to the court. The trial court denied 
this request out of hand. (Tr. 182, 183.) 

Defense counsel requested the trial court to call 
the paid police informant as the court's witness. The 
government had not called this witness, and the defense did 
not wish to vouch for his credibility. (fr. 177-81.) This 
request also was denied. (Tr. 181.) 

Defense counsel finally called the police informant 


as his own witness. Tomlinson, the informant, corroborated 
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Private Brooks' testimony as to the May 20, 1964 transaction 
at which he, Tomlinson, had allegedly been present | (fr. 211- 
12.) He testified that he remembered what happened anyway, 
but admitted that he had “refreshed" his memory from Officer 
Brooks' notes. (Tr. 213.) He identified the Appellant as 
the person "Too Good" who had made the sale in question. 

(Tr. 214.) | 


In the course of Tomlinson's testimony, defense 


counsel repeatedly was refused permission by the court to 
treat the witness as hostile or adverse and to lead hin, 
cross-examine him, or impeach him by showing bias, interest, 
prior inconsistent statements, and prior convictions. (Tr., 
e.g.» 183, 194-97, 199, 212, 216-19, 223-30, 242-57.) 

At the close of all the evidence, the trial court 
refused Appellant's request to instruct the jury that it 
must acquit if it disregarded the testimony of the witness 
Tomlinson, because proof of a narcotics sale to an undercover 
officer demands corroboration of the testimony of the under- 
cover officer. (Defendant's Instruction No. 3; Tr. 398.) 
The court instead instructed the jury that “the testimony 
of one witness entitled to full credit is sufficient for the 


proof of any fact .. .." (Tr. 443.) Appellant's trial 


counsel renewed his request for an instruction on the need 
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for corroboration at the end of the court's charge to the 
jury, but to no avail. (Tr. 452.) Appellant renewed his 
motion to acquit and this too was again denied. (Tr. 451.) 


CONSTITUTIGNAL PROVISIONS 
STATUTES, AND RULES, INVOLVED 


[See Appendix. ] 


STATEMENT OF POINTS 


I. The District Court erred in refusing to dis- 
miss the indictment because of the substantial delay between 
the offenses charged and Appellant's subsequent arrest and 
indictment first informing him of the dates of his supposed 
offenses. (See Tr. 184-187; 451.) 


II. The District Court erred in refusing to call 
the government's paid police informant as the court's wit- 
ness when defense counsel indicated he did not wish to vouch 


for the witness’ credibility. (See Tr. 177-81.) 


IIit. The District Court erred in refusing to allow 
defense counsel, after he had called the government's paid 
police informant as his own witness, to treat the witness as 
hostile or adverse and to ask leading questions, to cross- 


examine, or to impeach the witness by showing interest and 
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| 
bias, prior inconsistent statements, and prior convictions. 


(See Tr. 183, 194-197, 199, 212, 216-19, 223-30, 242-257.) 
| 


Iv. The District Court erred in not allowing 
defense counsel to bring out remarks made as part of the 


res gestae of Appellant's arrest. (See Tr. 99.) 


V. The District Court erred in refusing) to 
inspect in camera the minutes of the grand jury testimony 
of the undercover police agent for possible inconsistencies 


with his testimony at the trial. (See Tr. 187.) 


VI. The District Court erred in refusing to 
entertain Appellant's request for documents pertaining to 
the paid police informant and for any other evidence 
favorable to the Appellant in the possession of the govern- 
ment. (See Tr. 181-83.) | 


VII. The District Court erred in refusing to 


instruct the jury that it could not convict Appellant upon 
the uncorroborated testimony of an undercover agent, and in 
instructing the jury instead that "the testimony of one wit- 
ness entitled to full credit is sufficient for the proof of 
any fact . ..." (See Defendant's Instruction No. 33 Tr. 
398, 443, 452.) | 
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for corroboration at the end of the court's charge to the 
jury, but to no avail. (Tr. 452.) Appellant renewed his 


motion to acquit and this too was again denied. (Tr. 451.) 


CONSTITUTIONAL PROVISIONS 
STATUTES, AND RULES, INVOLVED 


{See Appendix. ] 


STATEMENT OF POINTS 


I. The District Court erred in refusing to dis- 
miss the indictment because of the substantial delay between 
the offenses charged and Appellant's subsequent arrest and 
indictment first informing him of the dates of his supposed 
offenses. (See Tr. 184-187; 451.) 


II. ‘The District Court erred in refusing to call 
the government's paid police informant as the court's wit- 


ness when defense counsel indicated he did not wish to vouch 


for the witness’ credibility. (See Tr. 177-81.) 


III. The District Court erred in refusing to allow 
defense counsel, after he had called the government's paid 
police informant as his own witness, to treat the witness as 
hostile or adverse and to ask leading questions, to cross- 


examine, or to impeach the witness by showing interest and 
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bias, prior inconsistent statements, and prior convictions. 
| 


(See Tr. 183, 194-197, 199, 212, 216-19, 223-30, 242-257.) 


Iv. The District Court erred in not allowing 
defense counsel to bring out remarks made as part of the 


res gestae of Appellant's arrest. (See Tr. 99.) 


V. The District Court erred in refusing to 
| 
inspect in camera the minutes of the grand jury testimony 
of the undercover police agent for possible inconsistencies 


with his testimony at the trial. (See Tr. 187.) 


VI. The District Court erred in refusing to 
entertain Appellant's request for documents pertaining to 
the paid police informant and for any other evidence 
favorable to the Appellant in the possession of the govern- 


ment. (See Tr. 181-83.) 


VII. The District Court erred in refusing to 
instruct the jury that it could not convict Appellant upon 
the uncorroborated testimony of an undercover agent, and in 
instructing the jury instead that "the testimony of one wit- 
ness entitled to full credit is sufficient for the proof of 


any fact ...." (See Defendant's Instruction No. 3; Tr. 
398, 443, 452.) | 
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VIII. The District Court erred in denying Appel- 


lant's several motions to acquit because there was not enough 


evidence to support a conviction. (See Tr. 184-87, 451.) 


IX. The District Court erred in refusing to dis- 
miss the indictment on the ground that Appellant was deprived 
of due process of law and equal protection of the laws by the 
fact that the prosecution had the untrammeled discretion to 
proceed under the provisions of either the Federal narcotics 
laws or the narcotics laws of the District of Columbia. 


(See Tr. 185-87, 451.) 


X. The District Court erred in refusing to dismiss 
the indictment or to enter a judgment of acquittal on the 
ground that the whole scheme of undercover investigation of 
narcotics employed in this case is so unreasonable as to 
deprive the Appellant of due process of law in violation of 
his constitutional rights. (See, Tr. 184-87, 451.) 
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SUMMARY OF ARGUMENT 


I 

This case is controlled by Ross v. United States, 
__ U.8.: App. D.C... -F22d0." {No.7 Oia, decided 
June 30, 1965). The delays here between the two alleged 
sales and the arrest and indictment first informing Appel- 
lant that he was charged with offenses on the dates in 
question were four months and six months respectively. The 
government's case here was as lacking in substance is it 
was in Ross, consisting only of the testimony of the under- 
cover police agent, his memory refreshed by looking at his 
notes, corroborated as to one sale by the testimony of a 
paid police informant, himself a narcotic user with a long 


eriminal record, who also refreshed his memory from the 


policeman's notes, and whose testimony may have been in- 


fluenced by an outstanding suspended sentence. 

Substantial doubts about the testimony as! to 
identity are raised by the fact that the description of the 
alleged seller contained in the policeman's notes (6ft., 

160 lbs.) differed significantly from the actual character- 
4stics of the Appellant (6ft., 3 in., 150 lbs.). More 
doubts are raised by the fact that unlike Ross, who admitted- 


ly associated with narcotics users and had had a prior 


Seo Se 


narcotics conviction, Appellant here had a reputation for 
truth and veracity and for being a law-abiding citizen, 
testified to by a former employer, an athletic director 
at the Police Boys Club, and members of his family, had 
held a series of steady jobs, and had never before been in 
trouble with the police. 

Appellant denied at the time of his arrest and 
at the trial that he had ever sold narcotics or had ever 
seen the police agent before his arrest. Because of the 
lapse of time, however, he testified that he could not 
remember what he was in fact doing on the weekday summer 
evenings in question, and he could find no one and nothing 
to help him fix those dates. 

This then is precisely the kind of case in which, 


as this court held in Ross, the deliberate delay of the 


government in arresting Appellant seriously prejudiced his 
ability to defend himself and unreasonably deprived him of 
a fair trial. 


II & III 
Cross-examination is universally recognized as 
an all important tool in discovering the truth from the 
testimony of witnesses who, because of faulty memories or 


conflicting interests, may not reveal the truth or the whole 


ate | 


truth upon direct examination. Alford v. United States, 282 
U.S. 687, 692 (1931). In this case, Appellant was never 
allowed a full cross-examination of the paid police inform- 
ant, a crucial eyewitness to one of the sales for which 
Appellant was convicted. The trial court's refusal to 
accord this substantial right to Appellant was an abuse 

of discretion and a prejudicial error requiring reversal 

of Appellant's conviction. 

Two methods of according this right were open to 
the trial court. The court could have called, and perhaps 
had a duty to call, the informant as its own witness upon 
being requested to do so by the Appellant. Litsinger Vv. 
United States, 44 F.2d 45 (7th Cir. 1930); United States v. 
Browne, 313 F.2d 197 (2d Cir. 1963); cf. Johnson v. United 
States, 333 U.S. 46 (1948) (Frankfurter, J., dissenting in 
part). Alternatively, once Appellant had called the inform- 
ant, the court should have allowed Appellant to treat the 
informant, a paid special employee of the government, as a 
hostile witness or an adverse party. United States |v. 
Freeman, 302 F.2d 346 (2d Cir. 1962). Under either method 
Appellant would have had full right to cross examine and 
impeach the informant. The time worn formula which prohibits 


the cross-examination or impeachment of one's own witness 
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because by calling them one is supposed to vouch for their 
credibility is universally criticized by the commentators 
and is being discarded and eroded by the decided cases. 

Such an irrational and discredited formula should not be 
allowed to deprive Appellant of an all important tool in this 
case for the ascertainment of truth and the attainment of 


justice. 


Iv 
Remarks made in the excitement of being arrested 
and charged with crime qualify as excited utterances or as 
part of the res gestae of the arrest and can properly be put 
into -evidence under that exception to the hearsay rule. In 
this case, the trial court's refusal to allow testimony as 
to Appellant's denial of guilt at the time of his arrest 


was prejudicial error. Stroud v. United States, 2 F.2d 658, 
659 (6th Cir. 1924). 


Vv 
When requested to do so in a case in which the 
sole government witness has been contradicted by a defense 
witness, the trial court must examine the minutes of the 
grand jury testimony of the government witness for possible 
4nconsistencies with his testimony at trial. If such 
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4nconsistencies appear, the grand jury testimony mast be 
given to defense counsel for use in impeaching the govern- 
ment witness. Gordan v. United States, 112 U.S. App. D.C. 
33, 299 F.2d 117 (1962). 


vI 
Brady v. Maryland, 373 U.S. 83 (1963) clearly 
establishes the principle that defense counsel may properly 
request any evidence in the possession of the government 
favorable to the accused. The trial court committed error 


in denying defendant's request in this case. 


VII & VIII 

Given the possible interest and bias of an under- 
cover police agent desirous of compiling a good record to 
justify his undercover activity and given the inherent dif- 
ficulty faced by an innocent defendant in disproving such 
an agent's charges because of the inevitably clandestine 
nature of the crime alleged, the uncorroborated centimony, of 
an undercover police agent should not be sufficient to sup- 
port a criminal conviction. See Fletcher v. United States, 
81 U.S. App. D.C. 306, 158 F.2d 321 (1946); Kelly v. United 
States, 90 U.S. App. D.C. 125, 194 F.2d 150 (1952); Wilson 
v. United States, 118 U.S. App. D.C. 319, 335 F.24 982 (1964) 
(Bazelon, C.J., dissenting from denial of petition for re- 


hearing en bang). 


ENT 


In a case where the defendant's plausible denial 
and reputation for truth and veracity and abiding by the 
law are more than enough to support a reasonable doubt of 
his guilt, the added corroboration afforded to the testimony 
of an undercover police agent by the testimony of a paid 
police informant of questionable credibility should not be 


sufficient to support a conviction. 


x 

The dual system of Federal and District of Colum- 
bia narcotics laws, which leaves the government prosecutor 
untrammeled discretion to have a guilty defendant convicted 
of either a felony or a misdemeanor, deprives the convicted 
@efendant of the equality under the law guaranteed to him 
by the Constitution. Henderson v. United States, _U.S. 
App. D.c.__, _F.2d__, (No. 19,161, dated July 3, 1965) 


(Bazelon, C.J., dissenting); Hutcherson v. United States, 


__U.S. App. D.C.__,__F-2d___ (No. 18,375, decided March 18, 
1965) (Bazelon, C.J., dissenting); Lloyd v. United States, 
__U-S. App. D.C.__, 343 F.2d 2k (1964) (Bazelon, C.J., 
dissenting from denial of petition for rehearing en banc). 
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x 
The whole scheme of undercover investigation of 
narcotics evidenced by this case is an unreasonable use of 
governmental power which should not be allowed and which 


4s incompatible with the notion of due process of law in 


a free society. Sherman v. United States, 356 U.S. 369 


(1958) (Frankfurter, J., concurring) . 
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ARGUMENT 
I. ‘THE DISTRICT COURT ERRED IN REFUSING TO DISMISS 
THE INDICTMENT BECAUSE OF THE SUBSTANTIAL DELAY 
BETWEEN THRE OFFENSES CHARGED AND APPELLANT'S 
SUBSEQUENT ARREST AND INDICTMENT FIRST INFORMING 
HIM OF THE DATES OF HIS SUPPOSED OFFENSES. 

The indictment in this case charged Appellant with 
violations of the narcotics laws on two dates -- May 20, 1964 
and June 11, 1964. Appellant denied that he had ever sold 
narcotics or had ever seen before his arrest the police 
officer to whom he is supposed to have sold narcotics on 
the days in question. Appellant was first informed of the 
charge relating to the May 20, 1964 sale at the time of his 
arrest, on September 16, 1964. This was nearly four months 
after the date of the alleged offense. Appellant testified 
at trial that with this lapse of time he was unable to 
remember what he was doing or where he was - "other than the 
Boy's Club or home” - on a typical summer weekday evening 
four months before. (Tr. 348.) 

Appellant was first informed of the charge against 
him relating to June 11 only when he received the indictment 


papers, sometime between December 8 when the indictment was 


filed and December 11 when Appellant was arraigned. This was 
six months after the alleged offense, and again Appellant 


= 390 


testified that he had no way to fix the date in his' mind so 


as to remember what he was doing or where he was. (Tr. 351.) 

As this court has recently held, such a substantial 
and unreasonable delay, which seriously prejudices a defen- 
dant's ability to defend himself, impinges unfairly upon the 
interests of the individual citizen who faces the loss of 
his liberty by reason of criminal charges. Ross v. United 
States, _U.S. App. D.C.» ~——ssF.2d __ (No. 17,877, 
decided June 30, 1965). 

This Court described the persuasive elements re- 
quiring reversal in Ross as follows: 


“What we have, thus, is a case where, although it 

4s conceded that appellant was continuously avail- 
able for arrest, seven months elapsed between the 
time of the alleged sale of narcotics and the swear- 
ing out of the complaint; and where, apart from the 
narcotics, the Government's case consisted solely 

of a policeman's testimony that he had purchased 
narcotics from appellant. The issue involved is 
given concreteness by the fact that this witness 
had no personal recollection of the incident, but 
testified largely from a recollection refreshed 

just before trial by reference to his contempor- 
aneous entries in a notebook. Appellant had no 
notebook; and although he denied making the sale, 

he was unable to account for himself in respect of 
the time and place in question because of an 
asserted lack of recollection and of means for the 
reconstruction of the day involved." Ross v. United 


States, supra, slip op. 3. 
The case at bar is almost completely identical with 


Ross, The deliberate delays here of four and six months pre- 
judiced Appellant's ability to defend himself in exactly the 
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same way as the delay in Ross. The fact that as to the first 


transaction the testimony of the undercover police agent 
was corroborated by the testimony of the paid police in- 
formant does not mark a significant difference from Ross. 
The informant's testimony was admittedly refreshed by look- 
ing at the police officer's notes and is infused with the 
same interest and bias as, or even greater than, that of the 
police officer. The informant's testimony, therefore, 
should be received with even greater caution. 

On the whole record the case against Appellant here 
is no more substantial than the case against the defendant 
in Ross. This court's conclusion in that case would be an 
apt conclusion here: 


"The record before us is, thus, one which shows 
(1) a purposeful delay of seven months before offense 
and arrest, (2) a plausible claim of inability to 
recall or reconstruct the events of the day of the 
offense, and (3) a trial in which the case against 
appellant consists of the recollection of one witness 
refreshed by a notebook. We are not convinced that 
successful police operations against narcotics in 
this jurisdiction depend upon proceedings of such 
Slender dimensions. The Government's case should, 
at least, have more substance than the one before us 
if it is to override the appellant's interest in 
earlier notification. Without attempting to define 
the precise reach of the Fifth Amendment in this 
context, a due regard for our supervisory responsibility 
for criminal proceedings in this jurisdiction re- 
quires, in our view, the reversal of this conviction." 
Ross v. United States, supra, slip op. 11-12. 


Here the government's case, in spite of the cor- 


roborating testimony of the police informant, is particularly 
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lacking in substance. The description of "Too Good" con=- 
tained in the notes of the undercover policeman as to height 
and weight differed considerably from the actual height and 
weight of the Appellant. The one bit of description 

offered by the undercover policeman not apparently contained 
in his notes -- the testimony that "Too Good" had a hair 
style known as a "process" -- was answered by the testimony 
of numerous defense witnesses that Appellant had never had 
a hair style known as a "process", Furthermore the re- 
peated testimony as to the Appellant's good reputation for 
honesty and veracity and for being a law-abiding citizen, 

in contrast to Ross's prior narcotics conviction and known 
association with other narcotics sellers, is enough! by itself 
to raise a reasonable doubt as to the substantiality of the 
government's case. A case so lacking in substance should 
not be allowed to override the prejudicial effect of the 
unreasonable delay in informing Appellant of the charge 
against him. | 


In these circumstances, the fact that the delays 
| 


involved were of four and six months, rather than seven months, 
should not produce a result different from that in Ross. In 
numerous cases besides Ross involving delays of varying 
lengths this court has shown its concern by remanding for 

the District Court to consider whether the government could 
justify the delay in question. See, e.g., Jackson v. United 
States, __ U.S. App. D.C. __, ___ F.2d ___ (No. 18,597, 
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remanded Nov. 3, 1964) (Delay of five months); Roy v. United 


States, U.S. App. D.C. ___s F.2a_s (No. 18,285, 
remanded Nov. 10, 1964) (Delay of six months); Johnson v. 
United States, _- U.S. App. D.C.___, F.2d___ (No. 18,207, 
remanded Dec. 16, 1964) (Delay of three months). In Cannady 
v. United States, U.S. App. D.C... F.2d____ (No. 


18,392, remanded July 14, 1965) Judge Fahy, concurring in the 
remand, would have dismissed the indictment on the ground that 
a delay of four and one-half months deprived the defendant 

of his constitutional right to a speedy trial. 

As this court indicated in Ross, the exact period 
of allowabie delay cannot be pointed to with certainty, but 
"{w]hatever the outer limits of such a period may be, the 
point is that, being purposeful, the delay should result 
oniy from arrangements which reflect a conscious effort to 
accommodate fairness and efficiency." Ross v. United States, 
supra, slip op. 6, n. 2. No such effort is apparent in this 
case. The budgetary limitations on the number of men which 
the Metropolitan Police Department feels it can assign to 
undercover narcotics work are not sufficient to outweigh the 
interest which a presumptively innocent defendant has in being 
notified of the charge against him early enough to remember 
where in fact he was at the time of the alleged offense and 
what witnesses he can find to testify to his whereabouts. Long 
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before Ross, Judge Wright's concurring opinion in Nickens Vv. 
United States had condemned the unfairness involved in such 
a sacrifice of the defendant's interests: 


"Indeed a suspect may be at a special dis- 
advantage when complaint or indictment, or 
arrest, is purposefully delayed. With no 
knowledge that criminal charges are to be brought 
against him, an innocent man has no reason to | 
fix in his memory the happenings on the day of 
the alleged crime, Memory grows dim with the | 
passage of time. Witnesses disappear. With each 
day, the accused becomes less able to make out 
his defense, If, during the delay, the Govern- 
ment's case is already in its hands, the balance 
of advantage shifts more in favor of the Govern- 
ment the more the Government lags. Under our con- 
stitutional system such a tactic is not available 
to police and prosecutors." Nickens v. United 
Sra tigen U.S. App. D.C. 338, 343, 323 F.2d 808, 


It should be clear then that in the particular eir- 


cumstances of this case the delay of four months between the 

first offense and the arrest was as prejudicial and unreason- 
able as the delay of seven months in Ross and equally deprived 
Appellant of a fair trial. | 


As to the offense of June 11, 1964, there would 


seem to be no possible justification for not having notified 
Appellant of the charge against him when he was arrested. 

Even with such notice, a three month delay might have been 
unreasonably prejudicial, but the additional delay of three 
months until Appellant's indictment and arraignment in December 
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was clearly unreasonable. The counts of the indictment 
relating to this second offense should have been dismissed. 
The government's substantial and deliberate delays 
of four and six months in this case thus deprived Appellant 
of the due process of law guaranteed by the Fifth Amendment. 
fhe speedy trial guaranteed by the Sixth Amendment, and the 
fair trial prescribed for the administration of criminal 
justice in this Circuit in the Ross case. Because of these 
prejudicial delays, Appellant's conviction should be vacated 
and the indictment against him dismissed. 
II. THE DISTRICT COURT ERRED IN REFUSING TO CALL THE 


GOVERNMENT'S PAID POLICE INFORMANT AS THE COURT'S 


WITNESS WHEN DEFENSE COUNSEL INDICATED HE DID NOT 
WISH TO VOUCH FOR THE WITNESS' CREDIBILITY. 


| 
{ 
} 
4 
H 
t 
{ 
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The government's case on the crucial issue of the 
identity of the defendant consisted almost exclusively of the 
evidence of Private Brooks. There was, however, an additional 
eyewitness to the sale of May 20, 1964. ‘The government refused 
to eal this witness. 

Appellant's trial counsel felt that any evidence on 
the issue of identity was too important to be thrown away. 
Yet he did not wish to put Appellant in the position of calling 
the government's paid informant as his own witness, thereby 
possibly seeming to vouch for the informant's credibility. 
The informant had an obvious interest in obtaining a 
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conviction. His credibility would be suspect even without 


such interest because of his prior record, because he had 
received a suspended sentence after testifying favorably to 
the government in another narcotics case, and because he was 
a narcotics user himself. (See Tr. 245-57.) Appellant's 
trial counsel therefore asked the court to call the informant, 
Tomlinson, as the court's witness. (fr. 177.) Had the court 
done so, of course, both sides could have cross-examined and 
impeached the witness. This the court refused to do. (fr. 
181.) | 

There can be no doubt that it would have been proper 
for the court to call Tomlinson as its own witness, The 
United States Court of Appeals for the Second Circuit has re- 
cently so held in a nearly identical situation. United States 
v. Browne, 313 F.2d 197 (2d Cir. 1963). As the court said in 
that case: | 


"It is a well-settled rule that a judge preetsiS 
over a criminal trial in a federal District Court 

may, in the exercise of a sound discretion, and in 

the interest of justice and the ascertainment of 

truth, call witnesses whom the parties have not seen 
fit to call. . .. That the calling of [the "special 
employee," a narcotics addict out on bail on a 
narcotics charge] was a proper exercise of discre- 
tion scems too plain for comment. When such a witness 
is called, either of the parties is entitled to impeach 
him by the usual methods, including proof of prior 
inconsistent statements." 313 F.2d 197, 199. 


| 
In a similar situation, the Seventh Circuit, upholding a trial 
court which had called witnesses in order to allow both sides 
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to cross-examine, emphasized the importance of this course 
of action in getting at the truth in a criminal trial, 
particularly where identity was the crucial issue: 


"fhe rule which permits the trial court to call 
and examine a witness at the request of the govern- 
ment's attorney is quite a reasonable one and is 
well recognized. If judiciously exercised it is 
productive of no harm; and many times, by extending 
to attorneys the right to cross-examine and to 
impeach on material matters, it prevents a failure 
of justice. The instant case is an illustration of 
the very beneficial effect of its proper use. The 
evidence of the three witnesses called and examined 
by the court proved the government's case in every 
detail except the identity of appellants. This the 
witnesses denied, and they further stated they were 
not acquainted with appellants. If there was ever 
a time when witnesses needed to be vigorously cross- 
examined with a very wide latitude, it was then. 
This opportunity was afforded the government only by 
virtue of the rule which gave the court the right to 
call and examine them." Litsinger v. United States, 
4k F.2d 45, 47 (7th cir. 1930). 


See also Belton v. United States, 104 U.S. App. D.C. 81, 103 
n. 3, 259 F.2d 811, 833 n. 3 (1958) (Dissenting opinion, 
dictum). 


The usual formulation of the rule is that it is 
within the discretion of the trial court whether or not to 
call a witness as its own. In a case such as the present one, 
however, it should be declared an abuse of discretion where 
the trial court's refusal deprives a defendant of his crucial 
right to cross-examine the government informant. The trial 
judge, after all, has a duty to see that the facts in a case 


are clearly presented to the jury. See United States v. Brandt, 
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196 F.2d 653, 655 (2d Cir. 1952); Pariser v. City of New York, 
146 F.2d 431 (2a Cir. 1945). It should be considered a 
breach of this duty to fail to call a crucial eyewitness to 
the stand, when neither party will call him, or to force the 
witness to be called in such a way that his testimony cannot 
be fully explored in the manner best calculated touserive at 
the truth, See Johnson v. United States, 333 U.S. 46, 53-54 
(1948) (Frankfurter, J., dissenting in part). Because of 


| 
the trial court's refusal to call Tomlinson as the court's 


witness, Appellant's conviction should be vacated and the 


case remanded for a new trial, 


III. THE DISTRICT COURT ERRED IN REFUSING TO ALLOW 
APPELLANT'S TRIAL COUNSEL TO TREAT THE GOVERN- 
MENT'S PAID POLICE INFORMANT AS AN ADVERSE OR 
HOSTILE WITNESS, TO ASK HIM LEADING QUESTIONS, 
TO CROSS-EXAMINE HIM AND TO IMPEACH HIM. 


Cross-examination has been recognized as essential 
to a fair trial and an all important tool for the ascertain- 
ment of truth, As the Supreme Court explained long ago: 


"Counsel often cannot know in advance what 
pertinent facts may be elicited on cross-examination. 
For that reason it is necessarily exploratory; ... 
It is the essence of a fair trial that reasonable 
latitude be given the cross-examiner, even though 
he is unable to state to the court what facts a 
reasonable cross-examination might develop. .... 
To say that prejudice can be established only | by 
showing that the cross-examination, if pursued, 
would necessarily have brought out facts tending 
to discredit the testimony in chief, is to deny 
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a substantial right and withdraw one of the safe- 
guards essential to a fair trial.“ Alford v. 
United States, 282 U.S. 687, 692 (1931). 


See also Degelos v. Fidelity & Cas. Co., 313 F.2d 809 
(5th Cir. 1963), discussed infra. 


Qne of the time-worn formulas of the law of evidence 
has been that a party vouches for the credibility of the wit- 
nesses which he calls and that the party may not ask leading 
questions, cross-examine, or impeach his own witnesses unless 
he can show that he is surprised by their testimony. 3 Wharton, 
Criminal Evidence § 949 (Anderson ed. 1955). This traditional 
rule, however, has been severely criticized by the com- 
mentators as illogical and is slowly being eroded by the 
courts. See, 3 Wigmore, Evidence § 898 et seg. (3d ed. 
2940); 1 Morgan, Basic Problems of Evidence 64 (1954); 
Maguire, Evidence - Common Sense and Common Law 43 (1947); 
racy, Handbook of the Law of Evidence 193 (1952); Ladd, 
“Tmpeachment of One's Ow Witness - New Developments," 4 
U. Chi. L.Rev. 69, 96 (1936). 

The traditional rule is particularly subject to 
criticism where it prevents the effective use of cross- 
examination in getting at facts and evidence that otherwise, 
either through faulty memory or the conflicting interests 
of a witness, would not come to light. The Court of Appeals 
for the Pifth Circuit recently reversed a District Court for 
refusing to let the plaintiff in a civil case cross-examine 
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a witness called by him where such cross-examination 


appeared necessary to the court to get at essential facts. 


Degelos v. Fidelity & Cas. Co., 313 F.2d 809 (5th Cir. 1963). 
The court there said: 


"Our system of justice rests necessarily on the 
historic assumption that civilized moral people 
try their dead level best to tell the truth no 
matter how much it hurts or helps. But being a 
mechanism for the resolution of man's disputes, 
the instrument of cross examination is an in-+ 
tegral part of that system in order to penetrate 
all of the conflicting impulses or obstacles to 
lay bare the whole truth. And yet from the 
nature of the strict procedural limitation | 
imposed by the Judge, this could not be effectively 
done. 


"Real cross examination was entirely missing. 

The Plaintiff's counsel was forbidden by the Court's 
ruling to engage either in it, or in the indigenous 
[sic] but powerful tool of leading questions. The 
Defendants, while having the nominal right to cross 
examine, did not for perfectly obvious reasons do 
so in fact." 313 F.2d 809, 813-14. 

Rule 43(b) of the Federal Rules of Civil Procedure 
clearly recognizes the right of a party calling a witness to 
ask leading questions of a witness who is hostile and the 
right to call adverse parties and subject them to full cross 

| 
examination and impeachment. Numerous cases under this rule 
| 
allow a party to call an employee of the other party to il- 
luminate crucial facts as to which the witness was an eye- 
witness. See, e.g., Di Nicola v. Pennsylvania R, Co., 158 
F.2d 856 (2d Cir. 1946); United States v. Uarte, 175 F.2d 


110 (9th Cir. 1949); Union Pac. R, Co. v. Ward, 230 F.2d 287 
| 
: 
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{10th Cir. 1956); Wilson v. Nu-Car Carriers, 158 F. Supp. 
127 (M.D. Pa. 1958). See also, Moran v. Pittsburgh-Des 
Moines Steel Co., 183 F.2d 467 (3d Cir. 1950). 

Other cases have simply rejected the traditional 
rule without express reliance on Rule 43(b), particularly 
where the witness who has been called is the sole eyewitness 
to the crucial event at issue. Johnson v. Baltimore & 


0. R. Co., 208 F.2d 633 (3d Cir. 1953), cert. denied, 


347 U.S. 943 (1954); London Guarantee & Accident Co. v. 
Woelfie, 83 F.2d 325 (8th Cir. 1936). 

The traditional rule has also frequently been 
rejected in criminal cases as demanded by the needs of 
getting at the truth and doing justice. Thus in cases 
where the prosecution is required to call eyewitnesses to 
the crime the prosecution has been allowed to cross~examine 
and impeach without having to show real surprise. Stevens 
v. United States, 256 F.2d 619 (9th Cir. 1958). 

If the right to cross-examine and impeach is to 
be accorded to the prosecution in a criminal case, it is 
equally important that this right be accorded to a defen- 
dant, particularly where the defendant seeks to cross- 
examine and, if necessary, to impeach paid agents of the 
government. The United States Court of Appeals for the 
Second Circuit has recently held that such government agents 


are adverse parties as to whom cross-examination must be 
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allowed. United States v. Freeman, 302 F.2d 347 (2a Cir. 
1962). There Judge Lumbard stated for the court: 


"When a defendant calls government agents 
to the stand in an effort to establish some 
part of his defense he should be given every 
reasonable leeway in bringing out whatever may 
be relevant to the issues before the jury. It 
is pointless to require a showing, such as the 
trial judge indicated might be necessary, that 
such witnesses are hostile. 


"The agents were adverse parties within 
the meaning of Rule 43(b) of the Federal Rules 
of Civil Procedure, 28 U.S.C., which permits 
such witnesses to be cross-examined, asked 
leading questions, and generally impeached. 
Although there is no companion provision in 
the Federal Rules of Criminal Procedure, there 
is even more reason for permitting such a 
practice in criminal cases where every proper 
means of ascertaining the truth should be 
placed at the defendant's disposal. 


"We do not limit our repudiation of the 
pernicious rule against impeachment of one's 
witness to instances in which the witness is 
an ‘adverse party' or 'hostile.' The search 
for truth is not to be confined by any such 
limitation, and, as Professor Morgan hee ey 
said: 


"IThe fact is that the general pronibi- 
tion, if it ever had any basis in reason, has 
no place in any rational system of investiga- 
tion in modern society and all attempts to 
modify or qualify it so as to reach sensible 
results serve only to demonstrate its irration- 
ality and to increase the uncertainties of 
litigation.' I Morgan eae Problems of 
Evidence, page 64 (1954 ed 302 F.2d 347, 


In the case at bar, the District Court refused 


to allow Appellant's trial counsel to engage in this all 
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important process of asking leading questions, cross- 
examination and impeachment of the government's paid police 
informant. (See Tr. 183, 194-97, 199, 212, 216-19, 223-30, 
2h2-57.) Such refusal was a substantial error which 
requires this court to reverse Appellant's conviction. 
I¥. THE DISTRICT COURT ERRED IN REFUSING TO ALLOW 

APPELLANT'S TRIAL COUNSEL TO BRING OUT REMARKS 

MADE AS PART OF THE RES GESTAE OF APPELLANT'S 

ARREST. 

When Appellant was arrested on September 16, 1964 
and charged with selling narcotics to Private Brooks, his 
immediate reply was to deny that he had ever sold narcotics 
or that he had ever seen Private Brooks before. (See 
remarks of Government counsel, Tr. 99.) During the cross- 
examination of Private Brooks, Appellant's trial counsel 
sought to elicit testimony of this denial on the theory 
that the denial was part of the res gestae of the arrest. 


{fr. 99.) The trial court, however, ruled that Appellant's 


counsel could not ask about the denial. Appellant's counsel 
tried to stay within the court's ruling, but Private Brooks 
later responded as follows to a question asked by counsel: 


"QO. You didn't express any uncertainty 
{as to identification} to Mr. Worthy? 


"A. Mr. Worthy denied being this man, but 
I didn't express any uncertainty.” 
(Tr. 102.) 
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Counsel was implicitly rebuked for this by the trial court 
(Tr. 103) and was not allowed to pursue his inquiry about 
the circumstances of the arrest. Under the court's ruling, 
counsel obviously felt that 1t would be improper for him to 
emphasize the defendant's denial of guilt at the time of 
his arrest or to refer to the testimony of that denial 
during counsel's closing argument. Thus the error of the 
trial court's ruling continued to prejudice Appellant in 


spite of the fact that some testimony about Appellant's 
| 
The court's refusal to let Appellant's trial 


denial of guilt was put before the jury. 


counsel bring out these remarks in the normal course of 
cross-examination was clearly error. Spontaneous declara- 
tions made under the excitement of some surprising event, 
such as an arrest for crime, are universally held to be 
admissible in evidence under an exception to the hearsay 


rule. This exception 

- « rests upon the sound premise that 
enerse [the] utterance is made under the 
immediate and uncontrolled domination of the 
senses, and during the brief period when con- 
siderations of self-interest could not have 
been brought fully to bear by reasoned reflec- 
tion, the utterance may be taken as particularly 
trustworty . ...'" Wheeler se United roe 
93 U.S. Aeps D.C. 1595 Sli F.2 
eh from 6 Wigmore, Evidence § 1747 | (3a ea 
1940). 


The exception has been often recognized Soe this 


court, See, e.g., Wheeler v. United states, supra; 
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Baber v. United States, 115 U.S. App. D.C. 358, 32% F.2d 390 
(1963); ama cases there cited. 

There should be no hesitation in holding that 
this exception applies to excited utterances made at the 
time of an arrest. As the United States Court of Appeals 
for the Sixth Circuit declared in Stroud v. United States, 

2 F.2d 658, 659 (6th Cir. 1928): 


"a spontaneous statement by defendants, when 
arrested with the whisky in their possession, 
that it was not theirs, and of their innocent 
possession of it, would fall squarely within 
the elementary rule that impulsive and instinc- 
tive assertions of innocence, made by one 
charged with a crime and as part of the res 
gestae, are admissible in his ow behalf.” 


in Green v. United States, 289 Fed. 236, 239 
1923} the court pointed out: 


™Phe evidence of the arrest of the accused, 
the attending circumstances, the persons in 
his company, the acts and conduct of the 
accused, his declarations, etc., are all 
proper as part of the res stae, when, as 
here, the statements in question were made 
while the minds of the defendants were still 
acting under the excitement and influence of 
the immediate circumstances of the arrest.” 


See also State v. Murphy, 345 Mo. 358, 133 S.W.2d 398 (1939). 
Because of the trial court's error in refusing to 
let Appellent's trial counsel make use of Appeliant's state- 
ments at the time of his arrest, Appellant's conviction 
should be vacated and the case remanded for a new trial. 
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| 
V. THE DISTRICT COURT ERRED IN REFUSING TO INSPECT 
IN CAMERA THE MINUTES OF THE GRAND JURY TESTIMONY 
OF THE UNDERCOVER POLICE AGENT. 


The District Court clearly committed error when 


it refused to examine in camera the minutes of the grand 
Jury testimony of Officer Brooks. (Tr. 187.) This court 
has unequivocally held that in a situation such as this, 
where the testimony of the sole government witness had 
been contradicted by a defense witness (here by the 
defendant himself), the trial court must examine the 
minutes of the grand jury testimony of the government 
witness when requested to do so. Gordan v. United States, 
112 U.S. App. D.C. 33, 299 F.2d 117 (1962). : 
Such corroboration as is afforded by the testimony 
of the paid informant Tomlinson should not take this case 
out of the rule laid down by Gordan. See concurring opinion 
of then Circuit Judge Bazelon, 112 U.S. App. D.C. 33, 35,5 
299 F.2d 117, 119. See also, United States v. Hernandez, 
282 F.2d 71 (2d Cir. 1960). There can no longer be any 
doubt in this Circuit that grand jury minutes are within 
the Jencks Act, 18 U.S.C. § 3500, and are therefore to be 
made available to the defense as provided in that act. 
Moore v. United States, ___—SsU.S. App. D.C. ____F.2a 
Toes (No. 18,121, decided July 8, 1965); Williams v. United 
States, ___ U.S. App. D.C. __, 338 F.2d 286 (1964). 


= 36)< 


This case, therefore, should be remanded with 
instructions that the trial court examine the grand jury 
testimony of Private Brooks for possible inconsistencies 
and, if such inconsistencies are found, that the testimony 
be handed over to Appellant's counsel with leave to move 
for a new trial. 

VI. THE DISTRICT COURT ERRED IN REFUSING TO ENTERTAIN 
APPELLANT'S REQUEST FOR DOCUMENTS AND EVIDENCE IN 
THE POSSESSION OF THE GOVERNMENT WHICH MIGHT HAVE 
BEEN FAVORABLE TO THE DEFENDANT. 

In the course of the trial Appellant's trial 
counsel made several requests for any documents or other 
evidence in the possession of the government, particularly 
relating to the paid police informant, which might be favor- 
able to the defendant. (Tr. 181, 254-57.) Such requests 
were clearly proper under the rule laid down by the Supreme 


Court in the recent case of Brady v. Maryland, 373 U.S. 83 


(1963). The Supreme Court held in Brady that "the suppression 
by the prosecution of evidence favorable to the accused upon 
request violates due process where the evidence is material 
either to guiit or to punishment, irrespective of the good 
faith or bad faith of the prosecution." 373 U.S. 83, 87. 

The trial court denied Appellant's requests. (Tr. 187, 

257.) This was clearly an error under the Brady case. On 
this ground, therefore, the case should be remanded to the 
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District Court with instructions that Appellant's request 
for documents and evidence be passed on to the government, 
and with leave to apply for a new trial in the event that 


| 
such evidence warrants. 


VII, THE DISTRICT COURT ERRED IN REFUSING TO INSTRUCT 
THE JURY THAT IT COULD NOT CONVICT THE APPELLANT 
UPON THE UNCORROBORATED TESTIMONY OF AN UNDER- 


COVER AGENT. ; 


Appellant's trial counsel requested the trial 
court to instruct the jury that it could not convict 
Appellant if it disbelieved the testimony of Tomlinson 
because a conviction could not be supported by the un- 
corroborated testimony of an undercover agent. The trial 
court refused to give this instruction, and instructed the 
jury instead that "the testimony of one witness entitled 
to full credit is sufficient for the proof of ary feck and 
may justify a verdict . . .." (Tr. 398, 443.) | 

Such an instruction was error, both because it 
refused the Appellant's proper request, and because it 
could have left the jury with the impression that the 
testimony of the police officer was one entitled to full 


credit when at the very least the jury should have been 
warned that the undercover policeman's testimony, like 
| 


that of the undercover police informant, was to be received 


with caution and carefully scrutinized. As this court said 


38. < 


in Fletcher v. United States, 81 U.S. App. D.C. 306, 307, 


158 F.2d 322 (1946): 

"Me rule in this jurisdiction for a quarter 

of a century has been to require that a jury 

be warned in the case of evidence given by a 

detective in the business of spying for hire." 

As to the requirement of a cautionary instruction, 
the undercover narcotic agent who is on the police force 
should stand in no better position than the undercover 
narcotic agent who is merely a "special employee” of the 
police. Both are equally interested in obtaining convic- 
tions to justify their undercover work. The danger of 
mistaken identity under the pressure of this interest is 
equally great for both. The trial court of its own motion, 
therefore, should have extended its cautionary instruction 
to cover Private Brooks as well as Tomlinson. Fletcher v. 
United States, supra; Hardy v. United States, ___ U.S. App. 
D.C. __, 343 F.2d 233 (1964) (Washington, C.J., dissenting, 
and Bazelon, C.J., dissenting from denial of petition for 


rehearing en banc.). Its failure to do so is plain error 


which can be noticed by this court. F.R. Crim. P. 52(b). 

The District Court compounded this error by giving an 

instruction which could have led the jury to believe that 

Private Brooks! testimony was "entitled to full credit." 
Furthermore, corroboration of the testimony of 

an undercover police agent should be required for conviction 
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in a case such as this. In the similar situation of the 
undercover police agent assigned to make contact with homo- 
sexuals this court has pointed out that the interest of the 
agent in obtaining convictions, and the enormous burden 
placed on the accused defendant to prove his innocence, 
require that the testimony of the undercover agent be 
corroborated. Kelly v. United States, 90 U.S. App. D.C. 
125, 194 F.2d 150 (1952). 


Members of this court have already recognized the 


close parallel between the Kelly case and the typical nar- 
cotics case. See dissenting opinion of Chief Judge Bazelon, 
in which Judge Wright concurred, from the denial of the petition 
for rehearing en banc in Wilson v. United States, 118 U.S. 
App. D.C. 319, 321, 335 F.2d 982, 984 (1964). Corrobora- 
tion is most clearly required when identify is put in issue 
by the defendant, and where the defendant's reputation for 
truth and veracity and for being a law-abiding citizen 
would alone provide a basis for a reasonable doubt of the 
defendant's guilt. 

Appellant's conviction, therefore, should be 
vacated ana the case remanded for a new trial because of 
the District Court's refusal to give the requested instruc- 


tion. 
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VIII. THE COURT ERRED IN DSNYING APPELLANT'S SEVERAL 
MOTIONS TO ACQUIT BECAUSE THERE WAS NOT ENOUGH 
EVIDENCE TO SUPPORT A CONVICTION. 

Appellant moved to dismiss because there was not 
enough evidence to convict at the close of the government's 
case. (Tr. 185.) The trial court erred in denying the 
motion because at that time the only evidence in the 
government's case as to the identity of the defendant 
was the uncorroborated testimony of the undercover police 
agent Brooks, and for the reasons stated in VII above, 
such uncorroborated evidence was not sufficient to support 
a conviction. 

Appellant further moved to dismiss at the close 
of ali the evidence, and again the court erroneously denied 


the motion. (Tr. 451.) Although at this time the testimony 


of Private Brooks had received some corroboration as to the 
transaction of May 20 from the testimony of the informant 
Tomlinson, since the testimony of both had been admittedly 
refreshed by reference to Private Brooks’ notes and memoran- 
da and since Tomlinson seemed to remember nothing specific 
as to the May 20 transaction except what was found in 
Private Brooks! notes, Tomlinson's evidence should be held 
as a matter of law not to be the kind of independent corrob- 
oration required when the defendant plausibly puts his 
identification in issue and when his reputation for truth 
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and veracity and for being a law-abiding citizen would 
alone be sufficient to create a reasonable doubt of guilt. 
In any case, since Tomlinson's corroborating 
testimony did not involve the alleged transaction of 
June 11, the motion for acquittal should have been granted 


as to the offense arising out of that transaction. 


For the reasons stated, Appellant's conviction 


should now be vacated and the case remanded to the District 


Court with instructions to dismiss the indictment. 
| 


IX, THE UNTRAMMELED DISCRETION OF THE UNITED STAT 
ATTORNEY TO PROCEED EITHER UNDER THE PROVISIO 
OF THE FEDERAL NARCOTICS LAWS OR UNDER THE 
NARCOTICS LAWS OF THE DISTRICT OF COLUMBIA 
DEPRIVED APPELLANT OF THE EQUAL PROTECTION OF 
THE LAWS AND DUE PROCESS OF LAW, 


| 
In narcotics cases in the District of Columbia 

the United States Attorney has untrammeled discretion to 
proceed either under the Federal narcotics laws, 21 U.S.C. 
§ 174, 26 U.S.C. §§ 4704(a), 4705(a), or under § 33-402(a) 
of the District of Columbia Code. Pursuant to such dis- 
cretion, the government prosecutor can himself decide 
whether a guilty defendant will be convicted of a felony 
or a misdemeanor. The defendant in such a case is thereby 
deprived of equal treatment under the law in violation of 
the Constitution. Hutcherson v. United States, U.S. 
App. D.C. sg _ sdwFiWRA ss (No. 18,375, decided 


= 42 « 


March 18, 1965) (Bazelon, C.J., dissenting); Lloyd ve 
United States, U.S. App. D.C. > 343 F.2d ake 


(2968) (Bazelon, C.J., dissenting from denial of petition 


for rehearing en banc). Cf. Berra v. United States, 
352 U.S. 232, 138-40 (1956) (Black, J., dissenting) . 
Appellant's conviction in this case, therefore, should 
be vacated and the case remanded to the District Court 
with instructions to dismiss the indictment. 
X. ‘THE WHOLE SCHEME OF UNDERCOVER INVESTIGATION OF 
NARCOTICS EMPLOYED IN THIS CASE IS SO UNREASONABLE 
AS TO DEPRIVE APPELLANT OF DUE PROCESS OF LAW. 
Mr. Justice Frankfurter, concurring in Sherman 
v. United States, 356 U.S. 369 (1958) set out the standard 
against which the undercover activities of police agents 
should be measured in a free society in which the interests 
of the individual must always be balanced against the 
interests of the government's police activities. "The 
erucial question,” Mr. Justice Frankfurter wrote, "not 
easy of answer, to which the court must direct itself is 
whether the police conduct revealed in the particular case 
falls below standards to which common feelings respond for 
the proper use of governmental power." 356 U.S. 369, 3682. 
The answer to that question in this case must 
be that the police conduct here revealed does fall below 


Sse 


such standards. The undercover buying activity of a 


police agent in league with a paid informant, himself a 
dope addict and unreformed criminal, roving the streets 

to see what incidental sellers of narcotics might be 

found who could be tricked into selling narcotics to the 
agent, alone might not be enough to fall below such stan- 
dards. Coupled with such activity here are the government's 
deliberate and prejudicial delay in bringing Appellant to 
trial, thereby seriously prejudicing his ability to defend 
himself, and the government's deliberate refusal to put the 
paid police informant on the stand as a government witness 
thereby preventing Appellant from exercising his right of 
cross-examination and proving his innocence by showing that 
the government agents were mistaken as to his identity. 

Taken as a whole, these activities of the police 
arguably fall below those "standards to which common feel- 
ings respond for the proper use of governmental power." 
Members of this court have already expressed their concern 
as to whether "this method of law enforcement is to be 
allowed." Wilson v. United States, 118 U.S. App. D.C. 319, 
321, 335 F.2d 982, 984 (1964) (Opinion of Chief Judge Bazelon, 
with whom Judge Wright concurred, dissenting from the denial 
of a petition for rehearing en banc). 
Appellant's conviction should be vacated because 


it is based on a whole scheme of narcotics investigation 
| 
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and prosecution which can no longer be condoned as within 
the standards of due process of law guaranteed by the 
Constitution. 


CONCLUSION 


For the foregoing reasons, the Appellant's con- 
viction below must be reversed and, depending upon the 
ground assigned for reversal, the cause remanded with 
directions to dismiss the indictment or for a new trial. 

Respectfully submitted, 


Benjamin Scott Custer, Jr. 


701 Union Trust Building 
Washington, D.C. 20005 


Attorney for Appellant 
(Appointed by this Court) 


- la - 
APPENDIX 


CONSTITUTIONAL PROVISIONS, STATUTES 
AND RULES INVOLVED 


| 
U.S. Constit. Amend. V: "No person shall be 
. . . Geprived of life, {iberty or property, without due 
process of law; .. ." | 
| 
U.S. Constit. Amend VI: "In all criminal 
prosecutions the accused shall enjoy the right to a eae 
and public trial, ...." 


18 U.S.C. 3500: "Demands for production of 
statements and reports of witnesses 


* 


* * i 
"(b) After a witness called by the United States 
has testified on direct examination, the court shall, on 
motion of the defendant, order the United States to produce 
any statement (as hereinafter defined) of the witness in 
the possession of the United States which relates to the 
subject matter as to which the witness has testiried. rf 
the entire contents of any such statement relate to the 
subject matter of the testimony of the witness, the court 
shall order it to be delivered directly to the GOEL te 
for his examination and use. 
| 
"(c) If the United States claims that any 
statement ordered to be produced under this section contains 
matter which does not relate to the subject matter of the 
testimony of the witness, the court shall order the United 
States to deliver such statement for the inspection of the 
court in camera. Upon such delivery the court shall excise 
the portions of such statement which do not relate to the 
subject matter of the testimony of the witness. With such 
material excised, the court shall then direct delivery of 
such statement to the defendant for his use... ‘ 


"(ad) If the United States elects not to comply 
with an order of the court under paragraph (b) or (c) hereof 
to deliver to the defendant any such statement, or such 
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portion thereof as the court may direct, the court shall 
strike from the record the testimony of the witness, and 

the trial shall proceed unless the court in its discretion 
shali determine that the interests of justice require that a 
mistrial be declared. 


"(e) The term 'statement', as used in subsections 
{b), (c}, and (d) of this section in relation to any witness 
called by the United States means -- 


"(1) a written statement made by said 
witness and signed or otherwise adopted or approved 
by him; or 


"(2) a stenographic, mechanical, electrical, 
or other recording, or a transcription thereof, 
which is a substantially verbatim recital of an 
oral statement made by said witness to an agent 
of the Govermment and recorded contemporaneously 
with the making of such oral statement." 


22 U.S.C. § 174: “Same; penalty; evidence 


"Whoever fraudulently or knowingly imports or brings 

angen narcotic drug into the United States or any territory 

under its control or jurisdiction, contrary to law, or 
receives, conceals, buys, sells, or in any manner facilitates 
the transportation, concealment, or sale of any such narcotic 
drug after being imported or brought in, knowing the same 
to have been imported or brought into the United States 
contrary to law, or conspires to commit any of such acts in 
violation of the laws of the United States, shall be imprisoned 
not less than five or more than twenty years and, in addition, 
may be fined not more than $20,000. For a second or subsequent 
offense (as determined under section 7237(c) of the Internal 
Revenue Code of 1954), the offender shall be imprisoned not 
less than ten or more than sone years and, in addition, may 
be fined not more than $20,000 


"Whenever on trial for a violation of this section 
the defendant is shown to have o» to have had possession of 
the narcotic drug, such possession shall be deemed sufficient 
evidence to authorize conviction unless the defendant explains 
the possession to the satisfaction of the jury. 


"Por provision relating to sentencing, probation, 
etc., see section 7237(d) of the Internal Revenue Code of 1954." 
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26 U.S.C. § 4704: “Packages 


"(a) General requirement. -- It shall be unlawful 
for any person to purchase, sell, dispense, or distribute 
narcotic drugs except in the original stamped package or 
from the original stamped package; and the absence of appro- 
priate taxpaid stamps from narcotic drugs shall be prima 
facie evidence of a violation of this subsection by the 
person in whose possession the same may be found." 


26 U.S.C. § 4705: “Order forms 


"(a) General requirement. -- It shall be unlawful 
for any person to sell, barter, exchange, or give away nar- 
cotic drugs except in pursuance of a written order of the 
person to whom such article is sold, bartered, exchanged, 
or given, on a form to be issued in blank for that purpose 
by the Secretary or his delegate." 
| 


D.C. Code § 33-402: "Acts declared unlawful. 


"(a) It shall be unlawful for any person to manu- 
facture, possess, have under his control, sell, prescribe, 
administer, dispense, or compound any narcotic drug, except 
as authorized in this chapter. 

"(b) Arrests without a warrant, and searches of the 
person and seizures pursuant thereto, may be made for a 
violation of subsection (a) hereof by police officers, as 
in the case of a felony, upon probable cause that the person 
arrested is violating such subsection at the time of his arrest. 


"(c) No evidence discovered in the course of any 
such arrest, search, or seizure authorized by subsection (b) 
hereof, shall be admissible in any criminal proceeding against 
the person arrested unless at the time of such arrest he was 
violating the provisions of this section." 


F.R. Civ. P. 43(b): "Scope of Examination and 
Cross-Examination. 


"A party may interrogate any unwilling or hostile 
witness by leading questions. A party may call an adverse 
party or an officer, director, or managing agent ofa public 


- 4a - 


or private corporation or of a partnership or stan which 
is an adverse party, and interrogate him by leading: questions 
and contradict and impeach him in all respects as if he had 
been called by the adverse party, and the witness thus called 
may be contradicted and impeached by or on behalf of the 
adverse party also, and may be cross-examined by the adverse 
party gniy upon the subject matter of his examination in 

chief 


FR. Crim. P. 52(b 


"(b) Plain Error. Plain errors or defects affecting 
substantial rights may be noticed although they were not 
brought to the attention of the court." 
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APPSLLANT'S CONVICTIONS SHOULD BE 
REVERSED BECAUSE OF THE UNREASONABLE 
AND PREJUDICIAL DELAYS BETWEEN THE 
ALLEGED OFFENSES AND APPELLANT'S 
ARREST AND INDICTMENT. 


APPELLANT'S CONVICTIONS SHOULD BE 
REVERSED AND A NEW TRIAL GRANTED 
ESCAUSE DEFENSE COUNSEL WAS NOT ALLOWED 
TO CROSS-EXAMINE AND IMPEACH THE PAID 
POLICE INFORMANT. 


THE TRIAL COURT ERRED, EVEN UNDER THE 
RULE OF PITTSBURGH PLATE GLASS, IN 
REFUSING TO INSPECT IN CAMERA THE 
GRAND JURY TESTIMONY OF THE POLICE 
OFFICER. 
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REPLY BRIEF FOR APPELLANT 


This is a case which supports in full the recent comment 


by one of the members of this court that the system of narcotics 
law enforcement in the District of Columbia "is fraught with the 
danger of convicting, and branding as criminal, defenseless and 
innocent nese Without attempting to reply to all of the 
arguments advanced by the United States in the Government's 

brief, and without thereby abandoning the arguments made in 
Appellant's original brief on appeal, this reply brief is directed 
to three of the most important issues in the case, dealt with by 


the Government in such a way as to require some response. 


bed Powell ve United States, U.S. A 1D. D.C. 2 F.2d 
No. 18,315, decided August 30, 1965) (Wright, C.d., dissenting). 
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2: 
APPELLANT'S CONVICTIONS SHOULD BE REVERSED BECAUSE OF THE 
UNREASONABLE AND PREJUDICIAL DELAYS BETWEEN THE ALLEGED 
OFFENSES AND APPELLANT'S ARREST AND INDICTMENT 
Appellant argued in his original brief, filed in this 

court on August 2, 1965, that delays of four and six months 
between the alleged offenses in this case and the arrest and 
indictment informing Appellant of the charges against him 
growing out of those offenses, delays which seriously prejudiced 
his defense, unreasonably deprived him of a fair trial and 


required reversal of his conviction and dismissal of the indict- 


ment against him. Apvellant's principal reliance was on the 
= 


Ross case. 

Since Appellant's brief was filed, this court has up- 
held convictions in ree casee involving this question of 
unreasonable delay. The Government hes argued that Appellant's 
ease should be controlled not by Ross but by these later 
decisions. 

Appellant's case, however, is clearly distinguishable 


from Powell, Roy and Jackson. In none of those cases was there 


Ross v. United States, U.S. App. D.C. ’ F.2d 
No. 17,877, decided June 30, 1965). 


Powell v. United States, __ U.S. App. D.C. P.2d 
eis: 18,315, decided August 30; 1965); Roy v. United States, 
U.S. App. D.C. P.24 No. 18,285, decided 
September 2, 1965); Jackson v. United States, __ U.S. App. D.C. 

, F.2d a 5 18,597, decided September 13, 1965 
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any evidence of specific prejudice to the defendant resulting 
from the delays. In none of them did the defendant himself 
take the stand to testify to his inability to reconeerane the 
events of the days in question. In both Roy and Powell, the 
defendants ottered alibi evidence which was not believed by the 


trier of fact. ! 


The Government has argued that because Appellant had 


almost finished high school and was regularly employed, "appel- 
lant's claimed lack of memory is not nearly as ‘plausible! as 
Ross'." (Gov. Br. p. 16.) While the record does not fully 
explore what ways Appellant might have had to recall the evening 
in question, it is difficult to say that Appellant's claimed in-* 
ability to recall his whereabouts after normal working hours on 


typical weekday evenings four and six months in the past lack 


*/ In four other recent cases this court has affirmed convictions 
in cases involving the issue of unreasonable delay. Macke Vv. 
United States, __ U.S. App. D.C. __» ___ F.2d __ (No. 18, 
decided June 30, 1965); Cannady v. United States, ‘U.S. App. 
D.C. ___, __ F.2d ____ (No. 18,392, decided July 14, 1965); and 
Bey and El v. United States, __ U.S. App. D.C. __» ___ F.2d __ 
(No. 18,611, No. 18,612, decided July 20, 1965). In Mackey and 
Cannady this court relied specifically on the fact that no pre- 
judice to the defendant was shown. The "plausible claim of in- 
ability to recall or reconstruct the events of the day of the 
offense" set out as one of the elements leading to the decision 
in Ross (Slip op. p. 11) was thus lacking. Bey and E] were 
decided on the ground that the whole record there did not show 
proceedings of dimensions as slender as those in Ross. There 

is no reference in the court's opinion to any showing of pre- 
judice by the defendants. 


i 


plausibility, high school education and daily job or not. See 


Tr. 348, 349, 354. Judge Wright, dissenting in Powell, has 


most vigorously pointed out precisely how plausible Appellant's 
claim is, and how great a danger this case presents that an 
innocent person can be wrongly convicted of a serious crime 
merely because a jury of decent citizens respects the testimony 
of a policeman. 


"Viewed from the standpoint of the people 
the policeman identifies [Judge Wright argued], 
the situation is even more disconcerting. There 
is just no way in which an accused can protect 
himself against the stale charge in the police- 
man's diary plus the policeman's mental image 
of him as the offender. The accused has no way 
of knowing, to say nothing of proving, where 
he was at the time and on the day the police- 
man says his diary shows he made a sale of 
narcotics to the policeman. At the close of 
the undercover investigation, when arrest time 
came, Officer Moore in this case could have 
walked into the Negro slum area of Washington 
and picked up the first 102 people he found, 
charged them with the 102-odd sales shown in 
his diary, identified them on trial, and the 
persons so identified would doubtless be con- 
victed in large mumbers. They would be help- 
less to defend themselves. The people in 
this subculture simply do not have desk pads 
and social calendars to assist them in deter- 
mining where they were at a particular time 
many months before. They live from day to day 
and one day is very much like another. 


"I am not suggesting, of course, that 
Officer Moore would accuse the first 102 people 
he met. I am suggesting that in this kind of 
grab bag operation he could make mistakes in 
identification, and his mistakes would very 
likely wind up in the Lorton Reformatory 
serving five-, ten- or fifteen-year sentences. 
This spectre apparently does not disturb the 
majority of this panel. I find it frightening." 
Powell, slip op. pp. 9-10. 
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Appellant's claim that his case should be covered by 
Ross rather than by those cases in which convictions have been 
upheld must rest ultimately upon the fact of unreasonable and 
prejudicial delay in the context of proceedings of "such 
slender dimensions" as those condemned in Ross. The proceedings 
here, viewed from this perspective, are of even more slender 
dimensions than those in Ross. 

First, here, Appellant's reputation for truth and 
veracity and for being a law-abiding citizen alone would supply 
a basis for reasonable doubt of guilt, in striking contrast, 
not just to Ross but also to the defendants in Powell, Roy and 
Jackson. 

Second, the written description of the supposed seller 
contained in the police officer's notebook fitted Appellant 
very badly. Rather than a man of fairly ordinary height and 
build -- six feet tall and 160 pounds -- as the notebook 
described the seller, Appellant, in fact, was rather extra- 
ordinary tall -- six feet, three inches -- and, for that height, 
of notable slenderness, never having weighed more than 150 pounds. 
(Tr. 322, 330, 351-52.) These are significant discrepancies, 
ones which might well be readily apparent even to the layman 
and would surely be obvious to the trained observer. : 

The seller was supposed to have mentioned being a 
semi-pro boxer and having worked out at the "Y". The defendant 


was a boxer, but an amateur boxer; he had never boxed as a 


w&. — 


semi-pro, and had never worked out at the "Y"; for some four 
years he had worked out at the Metropolitan Police Boys Club, 
an unlikely enough haunt for a narcotics "pusher," and in the 
month before his trial he had been helping younger boys get 
ready for the Golden Gloves. (Tr. 303-05, 344.) 

The only bit of description of the seller offered by 
Officer Brooks which was not contained in his notebook was 
that the seller had a hair-do known as a "process." Appellant 
never had such 2 hair-do. (Tr. 285, 290, 311, 321, 326, 330, 
352.) 

It is in the context of proceedings of these slender 


dimensions that this court must weigh the unreasonable and 
* 


prejudicial delays here at issue. 

This court in Powell seemed to feel that Ross turned 
ultimately on the issue of corroboration. Powell, slip op. p. 6. 
Ross did not, however, set down lack of corroboration as deter- 
minative. Lack of corroboration was merely one of the factors 


to be weighed. Ross, slip op. p. 11. The Government's case in 


#/ The Government has not shown that the delays here "result 
from arrangements which reflect a conscious effort to accommodate 
fairness and efficiency." Ross, slip op. p- 6n. 2; Jackson, 
slip op. p. 3- In so far as the Government is willing to admi 
that the justification required by Ross for the delay here has 
not been made, Appellant would agree that no hearing as to the 
reasonableness of the delay is required. See Gov. Br. p. Won. 5. 
Otherwise, a hearing would be proper to determine this issue of 
fact and to explore whether the latter part of Officer Brooks ' 
service "was marked by declining effectiveness." Ross, slip op. 
Pp. 5. 


ae : 


Ross was thought to lack substance because it consisted, apart 
from the narcotics capsules, only of the recollection of one 
witness refreshed by a notebook. What this court mst decide 
here is whether anything is added to the substance of the 
Government's case by the testimony of a paid police thforment 
who was a narcotics user and convicted criminal, who at the time 
he testified was serving a sentence which had been suspended, 
presumably in return for his help as a witness in just such 
trials as this, and whose recollection had been refreshed by 
the same notebook. (See Gov. Br. p. 21; Tr. 245-55, 213.) It 
is Appellant's position that the unreasonable and prejudicial 
delay which would have deprived Appellant of a fair trial had 
only Officer Brooks testified after rereading the notebook did 
not cease to deprive him of a fair trial merely because a paid 
police informant of very dubious credibility read the same 
notebook and then supported Officer Brooks' identification of 
Appellant as the seller "Too Good.” 


*/ The Government's suggestion of other corroboration) ranges 
from the ridiculous (the fact that Appellant, like the seller, 
had not been previously arrested and had often passed, on his 
way home from work, the busy intersection at 14th and U Streets, 
N.W.) ( the time of 


pp. -9. 
| 


ahe, ee 


Yhatever judgment this court might reach as to the 
fairness of Appellant's conviction on the three counts relating 
to the offense of May 20, there can pe little doubt that 
Appellant's conviction on the three counts relating to the 
offense of June 11 was improper. The six-month delay in the 
latter instance between the offense and the indictment first 
informing Appellant of the charge relating thereto, nearly 
three months of which was comprised of the time between 
Appellant's arrest and the indictment itself, was clearly un- 
reasonable. ‘The Government's case supporting the charges 
relating to this offense surely lacks substance under the 
eriteria set out in Ross. The testimony of the police agent 
stands alone, without even such corroboration as the testimony 
of the police informent affords. Thus Appellant's conviction 
on the counts releting to the June 11 offense must be re- 
versed, and these counts must be thrown out. 

The Government, in its brief, citing Hirabayashi v. 
United States, 320 U.S. 81 (1943) and Mackey v- United States, 
___ U.S. App. D.C. __» __ F-2d (No. 18,525, decided 


June 30, 1965), suggests that because the sentences imposed 


were concurrent, the June 11 transaction can be disregarded and 
this appeal decided solely on the basis of the charge relating 
to the May 20 offense. There is, however, a very important 
reason to consider the June 11 transaction. If prosecution 


for this transaction was barred because the unreasonable delay 
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deprived defendant of a fair trial, it was improper to join 
counts relating to this offense with counts relating to the 
offense of May 20. Smith v. United States, 118 U.S. App. D.C. 
235, 335 F.2d 270 (1964). The joinder inevitably prejudiced 
Appellant. See Drew v. United States, 118 U.S. App. D.C. ll, 
331 F.2d 85 (1964). In a case in which the crucial issue is 
identity, and in which the evidence was as slender and open to 
doubt as it was in this case, there can be no question but 
that the fact that the defendant was accused of two offenses 
rather than merely one would have weighed with the jury. In 
such a case of prejudicial joinder, a new trial is required 
limited to the counts which can be properly tried. | 

Neither Hirabayashi nor Mackey are to the contrary. 
In Hirabayashi there could have been no claim of prejudice 
since the defendant there admitted all the facts and based his 
defense solely on the unconstitutionality of the statutes under 
which he had been convicted. Mackey expressly recognized, 
citing Smith, that if prejudice could result from a considera- 


tion of several counts, a different result would follow. 


#/ See Lee v. United States, D.C. Cir. No. 18,501, D.C. Dist. 
Ct. Cr. No. 571-63 (Hart, D.J., order of May 28, 1965, dis- 
missing on remand three counts of an indictment because of 

three months delay between arrest and indictment first informing 
defendant of a second offense not charged at time of arrest). 


-10- 


At the very least, therefore, this case should be 
remanded with instructions directing the District Court to 


@ismiss the counts of the indictment relating to the June 11 


offense, and ordering a new trial on the counts relating to 


the May 20 offense. 


Pa ty 
II 
APPELLANT'S CONVICTIONSSHOULD BE REVERSED AND A NEW TRIAL 
GRANTED BECAUSE DEFENSE COUNSEL WAS NOT ALLOWED TO CROSS- 
EXAMINE AND IMPEACH THE PAID POLICE INFORMANT. 
"What tactical decision,” the Government argues in 
its brief, "is more infused with the art of advocacy than the 
decision whether and when to call particular witnesses?" (Gov. 
Br. p. 19.) The argument seems to be that knowing that Tomlinson, 
the police informant, would testify adversely to the defense, 
Appellant's trial counsel should not have called Tomlinson, 
but should have been "satisfied to rely on legitimate inferences 


from his absence." Ibid. 


The question which this argument so forcefully raises 


is whether a defendant being tried on a serious criminal charge 
can properly be convicted because the U.S. Attorney has bested 
defense counsel at "tactical decisions" and "artful advocacy." 
Conviction in a criminal case should not be the result of 
"tactical decisions" and "artful advocacy" but should be based 
upon all of the evidence presented as fully as possible to the 
trier of fact. The "interest of the United States ina criminal 
prosecution," the Supreme Court has said, “is not that it shall 
win a case, but that justice shall be done." Jencks v. United 
States, 353 U.S. 657, 668 (1957). When the District Court 
refused to call Tomlinson as the court's witness, which the court 
unquestionably could have done and arguably had a duty to do, 
and thereafter refused to let defense counsel cross-examine and 
| 
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impeach Tomlinson; the court was preventing defense counsel from 
putting all of the relevant evidence before the jury so that 
justice could be done. 

The Government argues that defense counsel's only 
purpose must have been to cast aspersions on the Government's 
case by exposing the flaws of Tomlinson's character. The 
assumption is unwarranted. Defense counsel was faced with a 
situation in which the defendant claimed not to have been a 
party to the transaction involving the alleged offense. The 
police agent had testified that defendant was a party, but 
because of the discrepancies between the description of the 
seller and the defendant, and because of the defendant's denial 
of guilt, defense counsel had substantial reason to believe 
that the police agent was mistaken in his identification. 

The only available and identified witness to the transaction 
beside the police agent was the informant, and defense counsel 
obviously hoped that some bit of description or testimony 

could be developed which would show the jury that both the 
police agent and the informant were mistaken in their identifica- 


tion of the defendant as the seller. (See Tr. 177-81.) At 


the same time, of course, defense counsel thought he had a 
legitimate right to put before the jury evidence of Tomlinson's 
character and interest to show what sort of credibility his 


unfavorable testimony deserved. 
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No reason is suggested, except the archaic end dis- 
credited shibboleth prohibiting impeachment of one's own 
witness, why the jury should have less right to know all of the 
aspects of the truth merely because the defendant rather than 
the Government called Tomlinson as a witness. As Judge Sanborn 
wrote as long ago as 1936 in a civil case in which the Eighth 


Circuit abandoned the archaic rule: 
"Phe purpose of a trial, . . - is to seek for 
and, if possible, find the truth and to do | 
justice between the parties according to the 
actual facts and the law, and any rule which 
stands in the way of ascertaining the truth 
and thus hampers the administration of | 
justice must give way. The parties to a law- 
suit, if they are honest, do not manufacture 
witnesses or evidence. The witnesses are | 
determined by circumstances over which the’ 
parties usually have no control." Londen 


arantee & Accident Co. v. Woelfe, 53 F.2d 
$3o-"352 (eth Cir. 1 th Cir. 1930). = | 
Truth can hardly be so unimportant in a criminal trial as to 


become overshadowed by "tactical decisions" and the "art of 


advocacy." See Johnson v. United States» 333 U.S. 46, 53-54 


(1948) (Frankfurter, J., dissenting in part). 

The Government's answers to Appellant's contention 
that he should have been allowed to put leading questions to, to 
cross-examine, and to impeach Tomlinson require but brief re- 
buttal. There can be no argument here that Tomlinson's 
"partiality for the cross-examiner" would have created a danger 
that the witness would have uncritically affirmed suggested 
answers. See Gov. Br. p. 20. Contrary to the Government's 
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citation (ibid.), Wigmore contends that "(T]he bias of the 
witness may be presumed from his situation as to interest or 
relationship, before it is disclosed in his testimony." 

3 Wigmore, Evidence § 774, n. 1 (3a ed. 1940). The necessary 
@iscretion of the trial court referred to by Wigmore in § 770; 
cited by the Government, relates to incidental leading questions, 
rather than to the substential right to lead and cross-examine 
a hostile witness. As to the latter, Wigmore is clear that 
this substantial right should not be denied. 3 Wigmore, 
Evidence §§ 774, 899 (3d ed. 1940). ‘The rationale that a party 
should not have the means to coerce his own witness is not, 
Wigmore contends, an adequate justification for the blanket 
rule prohibiting impeachment. Id. § 899. Wigmore's own con- 
clusion would seem to be that impeachment should be allowed in 


@ case such as the one at bar. Id. § 899. That the Government 


has found cases to the contrary is of course not surprising. 

No one doubts that the archaic shibboleth precluding any attack 
on one's own witness persists. The modern and better view, 
however, is the one argued for by Wigmore, set out in Appellant's 
original brief, and accepted in the cases there cited. 
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IIt 
THE TRIAL COURT ERRED, EVEN UNDER THE RULE OF PITTSBURGH 
PLATE GLASS, IN REFUSING TO INSPECT IN CAMERA THE GRAND 
JURY TESTIMONY OF THE POLICE OFFICER 
The Government supports the trial court's ruling in 
this case that because no "particularized need” was shown, the 
trial court was not required upon request to examine Officer 
| 
Brooks' grand jury testimony for possible inconsistencies with 
| 
his testimony at trial in order to make that testimony available 
to the defense if such inconsistencies were found. 
The requirement of "particularized need" with regard 
to grand jury testimony was first announced in United States v. 
Proctor & Gamble Co., 356 U.S. 677 (1958). In that case, the 
defendant in a civil suit sought at the discovery stage a full 
grand jury transcript which the Government was using to prepare 
its case. The Supreme Court held that production of the grand 
jury transcript was not required in such a situation, but went 
on to point out specifically: | 
"We do not reach in this case problems | 
concerning the use of the grand jury 
transcript at the trial to impeach a wit- 
ness, to refresh his recollection, to 
test his credibility and the like. Those | 
are cases of particularized need where the 
secrecy of the proceedings is lifted dis- 
eretely and limitedly." 356 U.S. 677, 683. 
| 
It has thus been clear from the first appearance of the term 
| 
"particularized need" that use of grand jury testimony to im 


peach a witness by prior inconsistencies has always been thought 
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to be within the "yarticularized need" for which the policy of 
secrecy will give way- 

Pitts Plate Glass Co. v. United States, 360 U.S. 
395 (1959), cited by the Government in support of its argument, 
does not meet the case at bar. The majority there, in a sharply 
divided decision, was careful to point out that the Court did 
not reach the case in which trial counsel asks the trial court 
to examine in camere the grand jury testimony of one witness 
for possible inconsistencies. 360 U.S. 395, 4Ol. The Court 
held only that defense counsel's request had been too broads 
having been a request for the whole transcript as of right. 

The Court also specifically disclaimed any purpose to require 

a preliminary showing of contradiction between the grand jury 
testimony of the witness in question and his testimony at trial. 
Id. at 400-01. See also Jencks v. United States, 353 U.S. 657, 
666-70. 

The case which the Supreme Court expressly left open 
in Pittsburgh Plate Glass has been faced by this court in Gordan 
y. United States, 112 U.S. App. D.C. 33, 299 F.2d 117 (1962). 
There this court held that the trial court must examine the 
testimony of the sole Government witness in a criminal case when 
requested to do so. 

The Government quite correctly points out that Moore v. 


United States, U.S. App. D.C. , F.2d (No. 18,121, 
decided July 8, 1965) and Williams v- United States, U.S. 
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App. D.C. ___» 338 F.2d 286 (1964) were inadvertently misread 
in Appellant's original brief. (App. Br. p. 35.) Appellant 
withdraws any argument that grand jury testimony is within the 
Jencks Act, 18 U.S.C. § 3500. The policies manifested, however, 
by the Jencks case, and by Moore and Williams, and by Brady v. 
Maryland, 373 U.S. 83 (1963) argue strongly that at least in 
camera inspection should be required when requested. “See United 
States v. Spangelet, 258 F.2d 338 (2d Cir. 1958). This was the 
traditional way of dealing with grand jury testimony prior to 
the Jencks case and has continued to be recognized as proper in 
other circuits. See, e.g.» United States v. S elet, supra; 
United States v. Hernandez, 282 F.2d 71 (2d Cir. 1960). 

The traditional policy ageinst the disclosure of 
grand jury testimony, based on the need for secrecy, is not 
particularly threatened where the request is for in camera in- 
spection of the testimony of 2 police officer whose identity 
and participation in the case are well known because he has 
already testified at the trial. See Harrell v. United States, 
115 U.S. App. D.C. 169, 170 n. 6, 317 F.2d 580, 581 n. 6 (1963); 
Simmons v. United States, 113 U.S. App. D.C. 36, 308 F.2d 324 


(1962). As this court, after outlining the traditional reasons 


for the policy of secrecy, said in Simmons: 


"None of these policies is jeopardized where, 
as here, the defense seeks only the incon- | 
sistent testimony of a witness who has appeared 
in open court and not the entire record of 

the grand jury proceedings." 113 U.S. App. 
D.C. 369, 370, 308 F.2d 324, 325. | 
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The court also affirmed in Simmons that a showing of probeble 
inconsistency between the grand jury testimony and the testimony 
at trial was not required in all cases. 113 U.S. App. D.c. 36, 
370 n. 2, 317 F.2d 324, 325 n. 2. | 


CONCLUSION 


For the foregoing reasons and the reasons set out in 
Appellant's original brief on appeal Appellant's convictions 
below should be reversed, and depending upon the ground assigned 
for reversal, the case remanded with directions to dismiss 


the indictment or for a new trial. | 


Respectfully submitted, 


BENJAMIN SCOTT CUSTER, JR. - 


701 Union Trust Building 
Washington, D.C. 20005 


Attorney for Appellant 
(Appointed by this Court) 


September 22, 1965. 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. Should a conviction for selling narcotics be set aside 
and the indictment dismissed because of four months’ 
delay between the offense and the arrest, where the under- 
cover officer’s identification of the defendant, based on 
many prior observations, was amply corroborated? 

2. Must a witness whose testimony will be adverse to 
the defendant be called as the court’s witness so that the 
defendant may attack his character? 

3. Should the defendant in a criminal case, who has 
called as a witness one whose testimony he knows will be 
adverse, be permitted to attack the witness’ character and 
impeach him by a known prior inconsistency? 

4. Was the defendant harmed by the trial court’s re- 
fusal to receive testimony that he denied the offense at 
the time of his arrest where, though no foundation was 
laid for the admissibility of such testimony, it later 
sneaked in? 

5. Must the District Court inspect in camera the grand 
jury testimony of the Government's sole witness (a) when 
his testimony has not been contradicted or (b) when it 
has been substantially corroborated before being contra- 
dicted? 

6. Can the Government be held to have suppressed evi- 
dence where there is no showing that the great volume 
of information demanded by the defense was in existence 
or would be relevant to the issues of the case? 

7. In a narcotics case, was the trial court required to 
give an instruction requiring corroboration which mis- 
stated the law and erroneously assumed a fact? 

8. Was not the evidence in this case sufficient to support 
the conviction? 

9. Should this Court, which has held that it will not 
inquire into the prosecutor’s exercise of discretion to 


(1) 


0 


charge in any case, conduct such an inquiry in this case, 
where the putative injury to the defendant is much less 
than it was in cases in which the inquiry has been re- 
fused? 

10. Should this Court outlaw the only effective procedure 
by which the federal narcotics laws can be enforced on 
appellant’s assertion that it is unreasonable? 


pase 
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“I. The indictment should not be dismissed, since the 
delay between appellant’s sales of heroin and his 
arrest was necessitated by the needs of undercover 
investigation, and the identity of appellant as the 
seller was amply proved and corroborated.................. a 


. The trial court was not required to call as the court’s 
witness an informant whose testimony would be ad- 
verse to appellant in order for appellant to attack his 


. The trial court properly forbade appellant to cross- 
examine or impeach an informant called as a defense 
witness, in the absence of actual hostility or sur- 
prise, or to adduce from him testimony in contra- 
diction of a collateral matter elicited on cross-exami- 
nation of a government witness 


. The contention that the trial court should have re- 
ceived testimony that appellant denied his guilt at 
the time of his arrest is both hypothetical and 


. The trial court did not abuse its discretion in refus- 
ing to inspect Officer Brooks’ grand jury testimony, 
in the absence of testimonial contradictions or prob- 
able inconsistencies. 


. Appellant makes absolutely no showing that the Gov- 
ernment suppressed evidence favorable to the ac- 


. The trial court correctly refused to charge that if 
the jury disbelieved the informant called as a de- 
fense witness, it should acquit. 


Argument—Continued 
IX. Appellant’s constitutional attack on the prosecutor’s 
discretion to charge is without merit. 


X. Appellant’s indiscriminate attack on “the whole 
scheme of narcotics investigation and prosecution” 
adds only a nonjusticiable issue to the specific points 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,279 


JEROME WORTHY, APPELLANT 


Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On February 17, 1964, Carl W. Brooks shed his identity 
as an officer of the Metropolitan Police Department and 
assumed the rule of “Tojo,” a shoplifter and user of 
narcotics who lived on the income of his girl friend. In 
this guise, Brooks began work as an undercover investi- 
gator of the illegal narcotics traffic in the District of 
Columbia. His assignment was to join the society of nar- 
cotics users and sellers without disclosing his true identity 
and to purchase narcotics from blackmarket sellers with 
money entrusted to him for this purpose by the Police 
Department. (Tr. 15-16, 25, $8, 68, 149-154.) He was 


(1) 
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to work without direct surveillance, but under the close 
supervision of two experienced officers of the Narcotics 
Squad (Tr. 50, 52, 146-147, 262). Though trained 
especially for this work, Brooks had no prior direct experi- 
ence with narcotics traffickers, and so, to assist him in 
making the acquaintance of the sellers, the Narcotics 
Squad obtained the services of an informant, a some 
time user of narcotics named Ernest Tomlinson (Tr. 17, 
67-68, 127, 181-132, 134-135, 205, 237-238, 240, 275, 
279). On April 3, 1964, Brooks made his first purchase 
of illicit narcotics (Tr. 38). 


Appellant’s Offenses 


Early during his undercover work, Brooks heard of a 
person known on the streets as “Too Good.” On being 
asked, Tomlinson said that he knew this “Too Good.” One 
day, when Brooks and Tomlinson were together, Tomlin- 
son spotted “Too Good” sitting outside a snack bar on 
14th Street, N.W., and pointed him out to Brooks. On a 
later occasion, they saw “Too Good” and talked to him, 
though Brooks was not “introduced” to him at that time. 
(Tr. 30, 81, 128-131.) 

On May 20, 1964, at about 7:50 P.M., Brooks and 
Tomlinson were walking in the 2000 block of 14th Street, 
N.W., with another man whose identity was unknown to 
either of them. They noticed “Too Good” sitting inside 
the snack bar. Without being asked by Brooks, Tomlinson 
went inside and talked with him. After a few minutes, 
Tomlinson and “Too Good” came out and joined Brooks 
and the other man, and the four walked north on 14th 
Street. Their unidentified companion asked “Too Good” 
for two “things” (street argot for capsules of narcotics). 
He gave “Too Good” some money, received some capsules 
in return, and left. Then Brooks asked “Too Good” for 
seven “things” and tendered $10.00, saying he was “a 
half [fifty cents] short” (the market price for illicit 
narcotics being $1.50 per capsule at that time). “Too 
Good” produced from his pocket, one at a time, and 
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handed over, seven capsules containing white powder. 
Brooks told him that his one-at-a-time procedure was not 
“too cool,” and “Too Good” replied, “I know what you 
mean, the way [Narcotics Squad Detective Sergeant Thom- 
as] Didone and those other people have been running 
around here,” but added, prophetically, “if you are going 
to fall, you are going to fall.” (Tr. 17-22, 34, 74-76, 130- 
131, 148.) 

Brooks saw “Too Good” again on June 1 and June 11, 
and on numerous other occasions whose dates he later 
could not remember (Tr. 65, 73). 

On June 11, at about 7:55 P.M., this time working 
without Tomlinson, Brooks approached “Too Good,” 
standing on the corner of 14th and U Streets, N.W., 
with two men unknown to Brooks, and asked him if he 
was “in shape” (in possession of narcotics for sale). 
“Too Good” affirmed that he was and asked how 
capsules Brooks wanted, to which Brooks replied, “six.” 
The four men walked north on 14th Street until they 
reached the usual snack bar. At that point, “Too Good” 
asked one of the other men to hold his tennis shoes and 
shorts, saying that he had to go down the street to get 
the capsules and he was tired from working out all day 
at the “Y” to keep in training as a semi-professional 
boxer. “Too Good” returned ten minutes later, and the 
men then walked north again on 14th Street. When they 
came to a point in front of number 2021, “Too Good” pro- 
duced six capsules containing white powder and gave 
them to Brooks, for which Brooks paid him $9.00. (Tr. 
26-28.) 

Brooks continued to see “Too Good” from time to time 
until sometime in late August or early September (Tr. 
78). 

On both May 20 and June 11, Brooks went straight 
home with the capsules he had bought from “Too Good,” 
performed a preliminary field test on one of them, and 
then turned them over to his superiors. The capsules were 
transmitted to the United States Chemist, who analyzed 
their contents and confirmed that they all contained heroin 
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hydrochloride. (Tr. 22, 28, 34-88, 45-46, 161, 168-165.) 
During neither of the transactions with “Too Good” were 
the prescribed tax stamps present or the prescribed writ- 
ten order form submitted (Tr. 22-28, 29). 


Appellant’s Arrest 


On September 9, 1964, Officer Brooks abandoned his 
undercover identity and appeared before the United 
States Commissioner to swear out complaints for the 
persons from whom he had bought narcotics during 
his investigation. Among the complaints was one alleg- 
ing a sale on May 20, 1964, by “John Doe alias TOO 
GOOD, Negro, male, 6’ 160 Ibs., 20 to 23 yrs., medium 
brown skin” (Tr. 38, 91).* (Although Brooks had 
tried, through Tomlinson and various members of 
the Narcotics Squad, to learn “Too Good’s” true name, he 
had been unsuccessful: Tomlinson knew nothing about him 
and the Police files did not contain his picture (Tr. 30, 84- 
88, 273-274). Nevertheless, as Brooks later testified, he 
“Imew the man” (Tr. 83).) During the course of his 
entire investigation, working six days per week, Brooks 
made 93 purchases of narcotics from 54 different persons, 
of whom “Too Good” was the 24th in chonological se- 
quence (Tr. 38, 67-68, 105-106). The last purchase was 
made on September 6, 1964 (Tr. 150). 

In the days following September 9, Brooks and other 
members of the Narcotics Squad combed the city, with 
special emphasis on the vicinity of 14th and U Streets, 
N.W., looking for “Too Good” and the other defendants 
charged in Brooks’ warrants (T. 93-95, 106-107). On 
September 16, 1964, Brooks and three colleagues were 
having lunch in a restaurant at 3rd and F Streets, N.W., 
a few blocks from Police Headquarters, when a man 
whom Brooks recognized as “Too Good” entered. Brooks 
went over and asked him, “how you doing, Good?” “Too 
Good” replied. “O.K.” Brooks then disclosed his office and 
informed “Too Good” that he was under arrest. (Tr. 


1 See Complaint. 
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96-98, 110-112, 259). At Police Headquarters, “Too Good” 
learned that he was charged with selling narcotics on 
May 20, 1964 (Tr. 349-350). 


Pre-Trial Proceedings 


Under his true name, Jerome Worthy, “Too Good” 
was presented to the United States Commissioner on the 
same day, September 16, and his case was continued so 
that he might obtain a lawyer. After several continuances 
at the request of the defense, a preliminary hearing was 
held on November 5, 1964, and Worthy was held for the 
action of the grand jury.? A month later, December 8, 
1964, the grand jury handed up an indictment charg- 
ing him with three counts each of violating the narcotics 
laws * on May 20 and June 11, 1964. The indictment was 
mailed to him at his home address the same day.‘ 

Before trial, Worthy’s counsel filed a motion to dismiss 
the indictment on the grounds that deliberate delay be- 
tween the offenses and the arrest had deprived Worthy of 
due process of law and that undercover investigation of 
the narcotics traffic is unreasonable. This motion was de- 
nied without a hearing by Chief Judge Matthew F. Mc- 
Guire on February 9, 1965, and Worthy’s trial commenced 
the following day before Judge Joseph C. McGarraghy. 


Appellant’s Trial 


The government’s case-in-chief, summarized in the pre- 
ceding paragraphs, was proved by the testimony of Officer 
Brooks and Dr. Steele, the United States Chemist, with 
the aid of stipulations as to certain undisputed formal 
facts, and later bolstered by witnesses called by the de- 
fense. Brooks positively identified Jerome Worthy as 
“Too Good” (Tr. 18, 82-88, 111). On cross-examination, 
he acknowledged that before testifying he had refreshed 


2 See Commissioner’s Record of Proceedings. 
321 U.S.C, § 174; 26 U.S.C. §§ 4704(a), 4705(a). 
* See Clerk’s Certificate 
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his recollection with his contemporaneous work reports 
and office memoranda concerning the transactions (Tr. 31- 
33, 39-44, 125). 

At the close of the government’s case, defense counsel 
moved (1) that the indictment be dismissed for the rea- 
sons theretofore advanced in the written pre-trial motion 
and for the additional reason that the United States At- 
torney’s discretion to charge narcotics violators under 
either the federal statutes or the Uniform Narcotics Drug 
Act, D.C. Code § 33-402(a), is a denial of equal protection 
of the laws; (2) that a judgment of acquittal be entered 
because of insufficient evidence; (3) that Officer Brooks’ 
grand jury testimony be inspected in camera; (4) that 
the Government be ordered to disclose any evidence in its 
possession favorable to the defense with respect to a June 
1 transaction for which Worthy was not indicted and 
with respect to the identity of the fourth participant in 
the May 20 transaction; and (5) that Ernest Tomlinson 
be called to the stand as the court’s witness. In response 
to the motion for disclosure of evidence, the prosecutor 
explained that Worthy had not been charged with the 
June 1 transaction because of a mistake by the Chemist 
and denied possessing any information about the identity 
of the fourth participant in the May 20 transaction other 
than that which Officer Brooks had stated on the witness 
stand. The remaining motions were denied. (Tr. 177- 
187.) 

Ernest Tomlinson, called as a defense witness, corrobor- 
ated Officer Brooks about the facts of the May 20 trans- 
action and identified Jerome Worthy as “Too Good,” the 
seller (Tr. 209-212, 214-215, 219-223, 233-234, 285-236). 
At several points, the trial court denied defense counsel’s 
requests to permit cross-examination and impeachment 
of Tomlinson or contradiction of parts of Officer Brooks’ 
testimony on cross-examination (Tr. 194-197, 212, 216- 
219, 223-226, 227-230, 241-243, 245-257, 271-273, 280- 
282, 394-395). 

The defendant, Jerome Worthy, testified that he was 
not “Too Good,” that he had never sold narcotics, 
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and that he had not sold them on May 20 or June 11, 
1964, although he had searched his mind and been unable 
to remember his whereabouts and activities on those days 
(Tr. 848-851, 353-854). He denied that he had ever had 
a hair-do known as a “process” (Tr. 352), thus contra- 
dicting Officer Brooks’ description of “Too Good” on cross- 
examination (Tr. 116-118). He acknowledged that he had 
been and was still a boxer, though he denied that he had 
ever boxed as a semi-professional or worked out at the 
“Y” (Tr. 344-347, 381-383). He testified that he is 63” 
tall and weighs 150 pounds (Tr. 351). He admitted 
being in the vicinity of 14th and U Streets, N.W., on 
several occasions during May and June, 1964, when 
travelling home from work (Tr. 378-381, 389-391). Other 
witnesses corroborated various details of his testimony 
and attested to his reputation (Tr. 262, 283-285, 289-290, 
292-298, 303-305, 307-308, 310-311, 317-318, 320-321, 
$22, 324-326, 329-330). 

The jury found Worthy guilty on all counts of the in- 
dictment, and subsequently he was sentenced under the 
Federal Youth Corrections Act, 18 U.S.C. $5010(b). 
This appeal followed. 


STATUTE AND RULES INVOLVED 


Title 14, District of Columbia Code, Section 102 (Supp. 
IV, 1965), provides: 


“When the court is satisfied that the party pro- 
ducing a witness has been taken by surprise by the 
testimony of the witness, it may allow the party to 
prove, for the purpose only of affecting the credibility 
of the witness, that the witness has made ts the party 
or to his attorney statements substantially variant 
from his sworn testimony about material facts in the 
cause. Before such proof is given, the circumstances 
of the supposed statement sufficient to designate the 
particular occasion must be mentioned to the witness, 
and he must be asked whether or not he made the 
statements and if so allowed to explain them.” 
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Rule 6(e), Federal Rules of Criminal Procedure, pro- 
vides: 


“Secrecy of Proceedings and Disclosure. Disclosure 
of matters occurring before the grand jury other 
than its deliberations and the vote of any juror may 
be made to the attorneys for the government for use 
in the performance of their duties. Otherwise a 
juror, attorney, interpreter or stenographer may dis- 
close matters occurring before the grand jury only 
when so directed by the court preliminarily to or in 
connection with a judicial proceeding or when per- 
mitted by the court at the request of the defendant 
upon a showing that grounds may exist for a motion 
to dismiss the indictment because of matters occurr- 
ing before the grand jury. No obligation of secrecy 
may be imposed upon any person except in accordance 
with this rule. The court may direct that an in- 
dictment shall be kept secret until the defendant is 
in custody or has given bail, and in that event the 
clerk shall seal the indictment and no person shall 


disclose the finding of the indictment except when 
necessary for the issuance and execution of a warrant 
or summons.” 


Rule 52(a), Federal Rules of Criminal Procedure, 
provides: 
“Harmless Error. Any error, defect, irregularity 
or variance which does not affect substantial rights 
shall be disregarded.” 


SUMMARY OF ARGUMENT 


I 


The contention that the indictment should be dismissed 
because of pre-arrest delay is based on asserted prejudice 
to appellant in making his defense. But it should be ob- 
served that appellant, unlike the accused in Ross v. United 
States, D.C. Cir. No. 17877, decided June 30, 1965, was 
not 2 person of little education, no regular employment, 
and none of the usual resources by which to reconstruct 
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his past. It should also be observed that the time elapsed 
before appellant was informed of the charges against 
him was considerably shorter than in Ross. Of greatest 
significance is the fact that Officer Brooks identified ap- 
pellant on the basis of numerous observations, and his 
identification was corroborated not only by several inci- 
dental similarities between the seller and appellant, but 
by the direct testimony of the informant who was present 
at the sale. In view of these facts, this is not a case in 
which the risk of an erroneous conviction because of im- 
pingement on the accused’s interest in being informed of 
the charges against him as soon as practicable is great 
enough to demand sacrifice of the public interest in ef- 
fective enforcement of the narcotics laws. 


i 


Appellant’s contention that the trial court was re- 
quired to call the informant as the court’s witness is not 
supported by a single precedent in which such a duty has 
been recognized. On the contrary, it seems to be widely 
assumed that if such a duty (as opposed to unreviewable 
discretion) exists in any case, it is only where the re- 
quested witness is otherwise unavailable to the defense. 
Appellant’s request was especially unsympathetic because 
he knew that the informant’s testimony would be ad- 
verse, and his only purpose in wanting the informant’s 
testimony as the court’s witness was to cast aspersions on 
the Government’s case by attacking the informant’s char- 
acter. The trial court properly refused to be made a party 
to such tactics. 


Ill 


When the informant had been called as a defense wit- 
ness, appellant was properly forbidden to lead him, 
impeach his character, or impeach his testimony by a 
prior inconsistent statement. 

It is within the trial court’s discretion to determine the 
appropriate form of examination of any witness. Here, 
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nothwithstanding the informant’s background of employ- 
ment by the Police Department, his actual performance 
on the witness stand was neither hostile nor reluctant. 
Appellant showed no particular need to examine him by 
leading questions. 

As far as impeachment of his character is concerned, 
this Court’s decision in Beasley v. United States, 94 U.S. 
App. D.C. 406, 218 F.2d 366 (1954), cert. denied, 349 
US. 907 (1955), that “the defense may not call a witness 
who has not testified merely to attempt to discredit him in 
the course of eliciting adverse testimony,” is controlling. 
The coercive potentiality of a contrary rule would be in- 
tolerable. 

Impeachment of one’s own witness by prior inconsistent 
statements is allowed in this jurisdiction only where the 
proponent is surprised by the witness’ testimony. General 
averments of “hostility” will not suffice. Young v. United 
States, 94 US. App. D.C. 62, 214 F.2d 232 (1954). Here 
appellant well knew in advance that the informant’s 
testimony would be adverse. 

Finally, appellant’s contention that he should have been 
permitted to contradict certain testimony of Officer Brooks 
by independent evidence must be rejected on the ground 
that the testimony was elicited on cross-examination and 
was not within the scope of the direct testimony, and the 
evidence offered in contradiction did not relate to any 
alleged bias or prejudice on Brooks’ part and was not 
admissible for any other purpose than to show the contra- 
diction. The contradictory evidence was properly excluded 
as relating solely to a “collateral” matter. Dixon v. United 
States, 112 U.S. App. D.C. 366, 303 F.2d 226 (1962). 


IV 


Appellant was not harmed by the trial court’s exclusion 
of testimony that he denied his guilt at the time of his 
arrest, for such testimony eventually sneaked into evi- 
dence on two different occasions during the trial, notwith- 
standing the court’s ruling. In any event, the ruling was 
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correct. There was no foundation for the admissibility 
of the denial under the “excited utterances” exception to 
the hearsay rule. 


Vv 


In the absence of a showing of probable inconsistency, 
grand jury testimony need not be inspected in camera 
merely because at the time the demand is made only one 
witness has identified the defendant. In the instant case, 
by the time certain details of Officers Brooks’ testimony 
had been contradicted by defense witnesses, the heart 
of his testimony identifying the appellant had been sub- 
stantially corroborated. Under these circumstances, there 
was no time during the trial when the court was obliged 
to inspect Brooks’ grand jury testimony, and the demand 
that it do so was properly denied. Jackson v. United 
States, 111 U.S. App. D.C. 353, 297 F.2d 195 (1961). 


VI 


Appellant makes no showing that any of the docu- 
ments whose production he demanded during the trial 
existed, were relevant to any material issues of the case, 
or would have been exculpatory. On such a completely 
naked record, his charge that the Government knowingly 
suppressed evidence is without merit. 


Vit 


Appellant’s requested instruction, that if the jury dis- 
believed the informant it should acquit, misstated the law 
and incorrectly assumed a fact contrary to the evidence. 
The uncorroborated testimony of an undercover police 
officer will support a conviction for violation of the nar- 
cotics laws. In any event, there was considerable evidence 
corroborating Officer Brooks’ testimony in the instant 
case, quite apart from the informant’s testimony. Wilson 
v. United States, 118 U.S. App. D.C. $19, 885 F.2d 982 
(1968). 
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The evidence was sufficient to support appellant’s con- 
viction of selling narcotics. It showed that (1) the under- 
cover officer had seen the seller on many different oc- 
casions, bought heroin from him which was received in 
evidence after continuous custody and chemical identifica- 
tion, continued to see him up until a few weeks before he 
Was arrested, and positively identified the defendant as 
the seller; (2) there were a number of incidental similari- 
ties between the defendant and the seller; and (3) the 
defendant’s identity was corroborated by the informant 
who was present at the sale. 


Kx 


This Court has recently held that “a defendant has no 
constitutional right to elect which of two applicable stat- 
utes shall be the basis of his indictment and prosecution. 
That choice is to be made by the United States Attorney.” 
Hutcherson v. United States, —— U.S. App. D.C. —, 


345 F.2d 964 (1965). Appellant’s constitutional attack 
on the prosecutor’s discretion to charge him under the 
federal narcotics laws rather than the Uniform Nar- 
cotic Drug Act is particularly without merit since he was 
sentenced as a first offender under the Federal Youth 
Corrections Act. 


x 
Appellant’s indiscriminate attack on “the whole scheme 
of narcotics investigation and prosecution” adds nothing 
to the specific contentions he has made. 
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ARGUMENT 


L The indictment should not be dismissed, since the de- 
lay between appellant’s sales of heroin and his arrest 
was necessitated by the needs of undercover investiga- 
tion, and the identity of appellant as the seller was 
amply proved and corroborated. 


(Tr, 27, 31-88, 38-44, 65, 67-68, 73-74, 83, 86- 
87, 98, 105-106, 116-117, 125, 129-180, 184, 209-212, 
214-215, 219-223, 233-236, 284-285, 289-290, 292, 
310-811, 320-321, 325-826, 330, 341-346, 348-349, 
352-854, 378-881, 389-391) 


Carl Brooks and Ernest Tomlinson both swore that 
Jerome Worthy—known to them as “Too Good”—sold 
heroin on May 20 and June 11, 1964. Jerome Worthy 
swore that he was not known as “Too Good” and that he 
had never sold heroin. Supporting Brooks’ and Tomlin- 
son’s testimony were a number of corroborative facts ap- 
pearing both in their own testimony and in that of other 
witnesses, including Jerome Worthy himself: Brooks and 
Tomlinson had seen “Too Good” on many occasions in 
the vicinity of 14th and U Streets, N.W., and Brooks ac- 
tually dealt with him, face-to-face, on at least four (Tr. 
65, 73, 129-180, 286); Jerome Worthy admittedly had 
occasions during the months of May and June 1964 to be 
in the vicinity of 14th and U Streets, N.W. (Tr. 378- 
381, 389-391) ; the time elapsed between the last occasion 
when Brooks saw “Too Good” and the first time he identi- 
fied Jerome Worthy as “Too Good” and arrested him was 
no more than a couple of weeks (Tr. 73-74); Jerome 
Worthy apparently responded when Brooks addressed 
him as “Good” the moment before his arrest (Tr. 98) ; 
Brooks saw Jerome Worthy on several occasions after his 
arrest and, presumably, was able to compare Worthy 
with an often-reinforced mental picture of “Too Good” 
(Tr, 78-74) ; neither “Too Good” nor Jerome Worthy had 
ever been arrested before September 16, 1964 (Tr. 86- 
87, 348); both “Too Good” and Jerome Worthy were 
boxers, though Jerome Worthy disputed some of the de- 
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tails (Tr. 27, 344-346). On the other side, there was 
testimony which, if credited, lent support to Worthy’s 
testimony that he was not “Too Good”: he had never been 
known by that name in his family (Tr. 292, 311, 320, 
325-326, 330, 353), though one may well wonder whether 
he would confide to his obviously respectable relatives the 
name by which he was known in the narcotics under- 
world; he and his witnesses swore that he had never 
had a “process” (Tr. 284-285, 289-290, 310-311, 320-321, 
$26, 330, 352), whereas Brooks remembered “Too Good” 
as wearing his hair in that style, though Brooks claimed 
not to be an expert on the nomenclature of hair styling 
(Tr. 116-117). 

Apart from the normal risks inherent in the resolution 
of conflicting testimony on the basis of credibility, is 
this a case in which the risk of an erroneous conviction 
Was so great as to require this Court, in the exercise of 
its supervisory power, to set aside the convictions, dis- 
miss the indictment, and set free the prisoner whom 
twelve jurors believed beyond a reasonable doubt to be 
guilty of selling narcotics? This question is raised by 
appellant’s contention that the deliberate delay which 
ensued between the offenses and the time when he was 
informed of the charges against him so prejudiced his 
defense as to require dismissal of the indictment.® 

The reasons which impelled the delay are apparent from 
the record of this case and already are well known to this 
Court from other cases arising out of undercover in- 
vestigations. See Ross v. United States, No. 17877, de- 
cided June 30, 1965; Powell v. United States, No. 18815, 
decided August 30, 1965: 


+ This contention can be decided on the present record. Although 
appellant’s pre-trial motion to dismiss the indictment for delay was 
denied without a re when it was renewed at the trial (Tr. 
184), a remarkably detailed picture of the entire course of Officer 

Brooks’ undercover investigation had been developed. Appellant 
has not suggested any additional areas of fact which he would like 
to explore before submitting his contention to this Court’s judg- 
ment of law. Therefore, a remand for a hearing would be a waste 
of time. 
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“There is, of course, a substantial public interest 
in effective police work to detect violations of the nar- 
cotics laws.” Ross, p. 8. “{Yet] it is within the 
realm of common knowledge and common sense that 
uniformed or otherwise known policemen are unable 
to penetrate the sub rosa world of the narcotics 
peddler.” Powell, p. 5. “{Consequently,] the Metro- 
politan Police have employed their own members as 
undercover agents to make purchases of narcotics.” 
Ross, p. 4. “Extensive, time-consuming investiga- 
tions by undercover operatives, who daily risk their 
lives, are required to get to the retail and wholesale 
sources of illicit narcotics.” Powell, p. 5. “It is 
elemental that the effectiveness of such an agent 
does not survive the time when it becomes known 
that he is a policeman. That time is ordinarily the 
moment when he appears before a magistrate to 
swear out complaints against those from whom he 
has made purchases. Thus, it is the practice for 
such an agent to postpone all swearing out of com- 
plaints until he has completed his underground serv- 
ice.” Ross, p. 4. “Use of undercover agents is a 
necessary and accepted police practice, and the inter- 
est of the Government in keeping an agent’s identity 
secret for a reasonable period is a legitimate basis 
for delaying the arrest of an individual wrongdoer 
while the agent is continuing his covert investiga- 
tions.” Powell, p. 4. 

Appellant’s contention is based primarily on Ross v. 
United States, supra. There are some similarities be- 
tween this case and Ross. (1) The undercover officer 
testified from a recollection refreshed by contemporaneous 
notes and reports (Tr. 31-88, 39-44, 125). Ross, p. 3. 
But Officer Brooks did not need to refresh his recollection 
about appellant’s identify (and that is the only issue) ; 
he had seen appellant and dealt with him a number of 
times before the arrest (Tr. 65, 78, 129-180, 286), and 
he positively “knew the man” (Tr. 83). (2) The de 
fendant testified that he had “searched his mind” but 
could not remember his whereabouts or activities at the 
time he was charged with selling narcotics (Tr. 348-349). 
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But appellant’s claimed lack of memory is not nearly as 
“plausible” as Ross’. See Ross, p. 11; (Francis E.) Jack- 
son v. United States, D.C. Cir. No. 18597, decided Sep- 
tember 13, 1965, p. 4. Ross was a person of little edu- 
cation, no regular employment, and none of the 
customary means by which most persons would 
reconstruct their past if called upon to do so. Ross, 
p. 7. Appellant, on the other hand, had almost finished 
high school, was regularly employed, and testified to sev- 
eral forms of activity from which he might have pin- 
pointed the dates in question, though he said his efforts 
were unavailing (Tr. 341-344, 354). 

There are also some marked dissimilarities between 
this case and Ross. (1) As this Court has pointed out, 
“the majority view there [in Ross] turns finally on the 
lack of adequate corroboration of the testimony of the 
undercover police officer,” Powell v. United States, supra, 
p. 6, whereas here, the May 20 sale was corroborated by 
the informant‘ (Tr. 209-212, 214-215, 219-223, 233-234, 
235-236), called as 2 defense witness, as was the case in 
Powell, in which a conviction was affirmed notwithstand- 
ing five months’ delay. See also Wilson v. United States, 
118 U.S. App. D.C. 319, 335 F.2d 982 (1968) (produc- 
tion of the capsules at trial after continuity of identifica- 
tion and evidence that the defendant had been at the cafe 
at certain times where the sale occurred held to corrobor- 
ate undercover officer). (2) The record in this case 
does not support a finding that Officer Brooks’ investiga- 
tion began duplicating its efforts and declining in effec- 
tiveness toward the end (Tr. 38, 67-68, 105-106). Com- 


¢ Appellant’s point that Tomlinson’s testimony adds nothing to 
Brooks’ because he, too, refreshed his recollection from Brooks’ 
is not well taken. It might be persuasive if the 

had faded beyond refreshment and the notes 

received in evidence as past recollections re- 

corded. See McCormick, EVIDENCE (1954), §§ 278, 279. In point of 
fact, the notes served only for refreshment, and it was the wit- 
nesses themselves who ified, independently, according to their 


of either. 
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pare Ross, pp. 4-5. (3) Finally, appellant was informed 
of the complaint with respect to May 20 four days short 
of four months after the offense, a period of time which 
is favorably comparable to those in recent cases which 
this Court has affirmed. See Powell v. United States, 
supra; Roy v. United States, No. 18285, decided Sep- 
tember 2, 1965. 

The June 11 case is not as strong as that of May 20. 
The period of delay was longer, and the identification 
was not directly corroborated. However, no reason ap- 
pears to suggest that the “Too Good” who made the 
June 11 sale was a different person from the “Too Good” 
who made the May 20 sale. If appellant’s identity as the 
May 20 seller was adequately proved for present pur- 
poses, the effect of that proof reaches over and supports 
the identification of appellant as the June 11 seller. See 
Bey v. United States, D.C. Cir. Nos. 18611, 18612, de- 
cided July 20, 1965. If, however, it be contended that the 
strength of the May 20 case does not add to that of the 
June 11 case, then the relative weakness of the June 11 
case can be disregarded and this appeal decided solely on 
the strength of the May 20 case, since the sentences im- 
posed were concurrent. Hirabayashi v. United States, 
320 U.S. 81, 85 (1948) ; Mackey v. United States, D.C. 
Cir. No. 18525, decided June 30, 1965. 

With due regard for the interest of the accused in be- 
ing informed of the charges against him as soon as prac- 
ticable and the interest of the public in effective enforce- 
ment of the narcotics laws, appellee submits that the 
prosecution of the instant case should be upheld. 


Il. The trial court was not required to call as the court’s 
witness an informant whose testimony would be ad- 
verse to appellant in order for appellant to attack his 
character. 


(Tr. 176-178, 181, 206-207, 209, 224, 229, 242-248) 


After the close of the Government’s case, appellant’s 
trial counsel requested that Ernest Tomlinson, the in- 
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formant, be called as the court’s witness. The reasons 

iven were that Tomlinson was the only available witness 
to the sale other than Brooks and appellant, and that 
appellant was not willing to vouch for Tomlinson’s credi- 
bility “for several reasons: One is the fact that he was 
receiving some remuneration ; second is the fact that he 
received some benefit as to suspension of his sentence; 
and third, he has a rather lengthy record, one of them 
being a narcotics conviction.” (Tr. 177-178.) This re- 
quest was denied (Tr. 181). 

We agree with appellant that “it would have been prop- 
er for the court to call Tomlinson as its own witness” 
(Br. 25), but that such a decision ordinarily is “within 
the discretion of the trial court” (Br. 26). However, 
we do not agree, in the circumstances of this case, as 
revealed to the trial court at the time the request was 
made, that it was mandatory for Tomlinson to be called 
as the court’s witness (that is, that the trial court had no 
discretion in the premises). 

Guidelines in this area are difficult to discern, for 
appellant has not cited and appellee’s research has not 
disclosed a single case in which a federal judge has been 
reversed for denying a party’s request that a witness be 
called by the court. Many of the cases that advert to the 
subject while affirming convictions are satisfied to repeat 
the traditional shibboleths about discretion. See, ¢.g., 
Fielding v. United States, 164 F.2d 1022 (6th Cir. 1947) ; 
Steinberg v. United States, 162 F.2d 120, 124 (5th Cir.), 
cert. denied, 332 U.S. 808 (1947). Among those who have 
looked at the issue more closely, Wigmore, on the one 
hand, sees no circumstances under which a trial judge 
would have a “burden or duty” to call a witness. 9 
Wicmore, Evmence (3rd ed. 1940), § 2484, at 267; 
accord, United States v. Pape, 144 F.2d 778, 782 (2d 
Cir.), cert. denied, 323 US. 752 (1944) (semble). The 
Second Circuit, on the other hand, now seems to have 
defined a narrow class of cases in which such a duty 
would exist, namely, those in which the prospective wit- 
ness is unavailable to the defense. See United States v. 
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Kabot, 295 F.2d 848, 858 (2d Cir. 1961), cert. denied, 369 
U.S. 803 (1962); United States v. D’Ercole, 225 F.2d 
611, 614 (2d Cir. 1955). 

Implicit in the failure of both appellant and appellee 
to find a single federal case on this subject in which a 
judgment has been reversed is that the discretion in- 
volved is essentially unreviewable—and for a good rea- 
son. The federal courts, and this Court in particular, 
while recognizing the power of trial judges to step beyond 
a passive role in the supervision of litigation, have re- 
peatedly warned against judges assuming the advocates’ 
role. What tactical decision is more infused with the 
art of advocacy than the decision whether and when to 
call particular witnesses? See United States v. Pape, 
supra. 

Appellant’s trial counsel well knew that Tomlinson’s 
testimony would be damaging (see Tr. 176-177, 206-207, 
209, 224, 229, 242-248). Not satisfied to rely on 
legitimate inferences from his absence, he desperately 
wanted to have Tomlinson called so that he could cast 
aspersions on the Government’s case by exposing the flaws 
of Tomlinson’s character. See Argument III, infra. This 
was not an adequate ground for invoking the trial 
court’s discretion to call Tomlinson as the court’s wit- 
ness, and the trial court quite properly refused to be 
made a party to such tactics. See Hirschfeld v. United 
States, 54 F.2d 62 (7th Cir. 1931) (trial court not re- 
quired to call a witness where the defendant’s only pur- 
pose is to impeach him). 
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Til. The trial court properly forbade appellant to cross- 
examine or impeach an informant called as a defense 
witness, in the absence of actual hostility or surprise, 
or to adduce from him testimony in contradiction of a 
collateral matter elicited on cross-examination of a 
government witness. 


(See Tr. 136-137, 155-156, 176-177, 192-197, 199, 
206-207, 209-212, 214-215, 223-225, 227-229, 241-248, 
246-248, 252-254, 271-273, 279-282, 394-395) 


Appellant eventually called Ernest Tomlinson as a de- 
fense witness. He assigns as error several of the trial 
court’s rulings with respect to this witness’ testimony. 

Appellant requested the trial court to declare Tomlin- 
son a “hostile” witness and permit defense counsel to 
examine him by leading questions. The court denied this 
request and several times sustained objections to de- 
fense counsel’s persistent efforts to lead the witness. (Tr. 
194-197, 212, 223-225). These rulings were properly 
made within the discretion of the trial court. The per- 
missible form of interrogation is usually dependent on 
whether the witness is being examined on direct or on 
cross. True, the form may be varied according to the 
performance of the witness in response to his ques- 
tioner. Thus, counsel should be allowed to lead his own 
witness wken the witness is reluctant or his memory needs 
prodding, and, conversely, counsel should not be allowed 
to lead a witness called by his adversary when partiality 
for the cross-examiner creates a danger that the witness 
will uncritically affirm suggested answers. (Joseph H.) 
Green v. United States, D.C. Cir. No. 18512, decided Feb- 
ruary 11, 1965; McCormick, EVIDENCE (1954), §6. 
The actual attitude and performance of the witness on 
the stand should determine the permissible form of ex- 
amination, not merely a supposed attitude based on the 
witness’ status or relationship to the parties and their 
cause. See 3 WiGMORE, EVIDENCE (8d ed. 1940), § 774. 
In order to maximize elucidation of issues and minimize 
timewasting and antagonism, these principles should be 
applied unmechanically in response to the unique circum- 
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stances of each witness and each trial. To this end, the 
trial judge must have a broad area of discretion, and 
his judgment that a particular witness should or should 
not be led ought to be sustained unless it appears that 
the defendant has been deprived of a fair trial by patently 
erroneous rulings, 3 WIGMORE, EVIDENCE (3d ed. 1940), 
$770, As far as can be determined from the transcript 
in the instant case, Ernest Tomlinson was not uncoopera- 
tive or hostile to the defense in his performance on the 
witness stand. His answers to defense counsel’s non- 
leading questions were fully responsive. Notwithstanding 
Tomlinson’s former status as an informant for the Nar- 
cotics Squad, it does not appear from his testimony that 
appellant had any particular need to examine him by lead- 
ing questions.? Therefore, the trial court’s exercise of 
discretion in the premises should be upheld. 

Appellant sought to impeach Tomlinson’s credibility as 
a witness by showing that he was a man of bad character 
(as demonstrated by his record of criminal convictions) 
who owed a favor to the Government in this case (as 
demonstrated by the fact that his recent one-year sen- 
tence for petit larceny had been suspended after two 
months on account of his assistance to the Narcotics 
Squad). (Tr. 199, 248, 246-248, 253-254, 279-280, 394- 
$95). The trial court’s exclusion of this evidence is fully 
supported by this Court’s decision in Beasley v. United 
States, 94 U.S. App. D.C. 406, 218 F.2d 366 (1954), 
cert. denied, 349 U.S. 907 (1955). There, precisely the 
same situation arose as in the instant case: in a nar- 
cotics prosecution, the Government relied on the under- 
cover officer and did not call the informant; the defense 
called the informant and was not allowed to elicit testi- 
mony “claimed to bear upon his character, bias, and credi- 


7 The only ground advanced below in support of the request that 
Tomlinson be declared “hostile” was that “this is a man who is 
friendly to Officer Brooks, worked with Officer Brooks, paid by the 
Police Department.” (Tr. 196.) Indeed, defense counsel acknowl- 
edged that “I only have one evidence of hostility, his friendliness 
to the other party.” (Tr. 197.) 
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bility.” This Court, reviewing the conviction, found no 
error: “The defense may not call a witness who has not 
testified merely to attempt to discredit him in the course 
of eliciting adverse testimony, which is what occurred.” 
Id. at 408, 218 F.2d at 368; cf. Harper v. United States, 
D.C. Cir. Nos. 18911, 18912, decided June 8, 1965. Even 
Dean Wigmore, who vigorously criticized the concept of 
being bound by the testimony of one’s own witness and 
advocated that a party should be permitted to discredit 
his own witness by specific contradiction and prior in- 
consistent statements, did not find fault with the idea 
of not allowing a party to call a witness known to be 
adverse and then discredit his testimony merely by black- 
ening the witness’ character. 3 WIGMORE, EVIDENCE (3d 
ed. 1940), $900. The principle that a party ought not 
to have the means to coerce his witness, which Wigmore 
accepts as the only rational justification for binding a 
party by the testimony of his own witness, § 899, would 
be offended and trials would too often become unseemly 
contests of mudslinging if the rule which appellant must 
needs advance were adopted. 

Ernest Tomlinson’s testimony related to appellant’s sale 
of narcotics to Officer Brooks on May 20, at which Tom- 
linson said he had been present (Tr. 209-211, 214-215). 
Appellant attempted to prove, by both questioning Tom- 
linson and introducing independent testimony, that Tom- 
linson had testified in another case that he “remembered 
only three dates on which transactions took place,” none 
of which was May 20 (Tr. 227-228, 241-242, 252). This 
evidence was properly excluded by the trial court. Appel- 
lant’s contention that it should have been received is 
based on general averments about Tomlinson’s hostility 
and bias. Even if appellant’s characterization of Tomlin- 
son’s attitude were correct, it would not point to the con- 
clusion which he advocates. Proof of a witness’ prior 
inconsistent statement by “the party producing [the] wit- 
ness” is permitted in this jurisdiction only when that 
party “has been taken by surprise by the testimony of 
such witness ....” D.C. Code § 14-102 (Supp. IV 1965) ; 
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Belton v. United States, 104 U.S. App. D.C. 81, 259 F.2d 
811 (1958) (en banc).* In the instant case, it affirma- 
tively appears that appellant’s trial counsel interviewed 
Tomlinson before calling him and well knew the import 
of Tomlinson’s proposed testimony (Tr. 176-177, 206-207, 
209, 224, 229, 242-243). He did not even attempt to claim 
surprise. It is quite clear from Young v. United States, 94 
U.S. App. D.C. 62, 214 F.2d 232 (1954), that Tomlinson’s 
alleged “hostility” would not permit his impeachment by 
prior inconsistent testimony. In Young, the trial court 
had expressly ruled that “since it was obvious the witness 
was reluctant, if not entirely hostile and antagonistic, 
Government counsel would be permitted on direct exam- 
ination to ask the type of question proper only to cross- 
examination.” Id. at 66, 214 F.2d at 236. Though there 
was no finding that the Government was surprised by 
the witness’ trial testimony, the prosecutor was also per- 
mitted to read aloud the witness’ grand jury testimony 
in such manner as would be permitted only if it were 
being used for impeachment. This Court, reversing the 
conviction, held that this procedure was improper. “[T]he 
reading before the trial jury of the grand jury testimony 
was within neither the rule for refreshing a witness’ 
recollection, nor for cross-examining a witness turned hos- 
tile, nor for impeachmen’ ” Id. at 69, 214 F.2d at 239. 
By the same reasoning, the exclusion of Tomlinson’s prior 
inconsistent testimony in the instant case was entirely 
correct. 

During his testimony on cross-examination, Officer 
Brooks testified that Tomlinson had received payments in 
amounts sometimes as large as fifteen dollars for serv- 
ices to the Narcotics Squad (Tr. 136-187), but that he 
was unaware of any “consideration” extended to Tom- 
linson “in court matters” (Tr. 155-156). Appellant of- 


* According to Belton, “actual surprise must be found.” In that 
case, the described effect of the trial court’s ruling of no surprise 
was “to prevent the prosecution from attacking the testimony of the 
witness it had itself called as one worthy of belief.” 104 U.S. App. 
D.C. at 88, 259 F.2d at 8138. 


fered evidence to contradict this testimony (Tr. 192-195, 
246-248, 271-278, 281-282, 394-395), but it was ex- 
cluded by the trial court, and properly so. Testimony on 

eross-examination which goes beyond the scope of the 
direct and relates only to “collateral” matters may not be 
contradicted by the cross-examining party. McKenzie v. 
United States, 75 U.S. App. D.C. 270, 272, 126 F.2d 533, 
535 (1942). The purpose of this rule is to avoid wast- 
ing the court’s time and diverting the jury’s attention 
from the central issues of the case to a multiplicity of 
relatively unimportant matters. The application of this 
rule, however, has sometimes led to a multiplicity of con- 
tradictory appellate precedents. To its great credit, this 
Court has led the way in clarifying the definition of 
“collateral” matters. In the landmark case of Ewing v. 
United States, T7 US. App. D.C. 14, 185 F.2d 633 
(1942), cert. denied, 318 US. 776 (1943), (Rutledge, 
J.), it adopted Dean Wigmore’s suggestion that a matter 
should be deemed “collateral” for the present purpose 
(and, therefore, unable to be contradicted by independent 
evidence) where “the fact, as to which error is predicated, 
[eould not] have been shown in evidence for any pur- 
pose independently of the contradiction.” Id. at 22, 135 
F.2d at 641. The cross-examination of Officer Brooks as 
to which contradiction was offered in the instant case was 
not within the scope of his direct testimony. He had 
said nothing about the matters involved, and the con- 
tradictory evidence offered did not directly challenge the 
truth of anything he had said, in his direct testimony. 
The evidence did not relate to any alleged bias or preju- 
dice on his part. The only independent ground of ad- 
missibility which could be advanced for it is that it re- 
flected on the credibility of Tomlinson. But, as shown 
above, it was not admissible for that purpose. Therefore, 
it was truly “collateral,” and the trial court correctly ex- 
cluded it. Dizon v. United States, 112 U.S. App. D.C. 366, 
303 F.2d 226 (1962). 
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IV. The contention that the trial court should have re- 
ceived testimony that appellant denied his guilt at the 
time of his arrest is both hypothetical and wrong. 


(Tr. 99, 100, 102, 111, 261) 


The jury learned from the testimony of two police of- 
ficers who were present that appellant denied his guilt 
when he was arrested (Tr. 102, 111, 261). It 
would certainly seem to follow that appellant’s at- 
tack on the trial court’s prior ruling that this testimony 
was inadmissible (Tr. 99) is purely hypothetical. Ap- 
pellant tries to salvage some substance for his conten- 
tion by arguing that his trial counsel was inhibited by 
that ruling from arguing the denial to the jury. In view 
of the extensive testimony adduced in appellant’s behalf 
at the trial, including his own sworn denial, all of which 
was forcefully argued to the jury, counsel’s hesitance to 
advert to an unsworn, self-serving declaration is of small 
significance, and the trial court’s ruling, if wrong, was 
harmless. Fed. R. Crim. P. 52(a). 

Appellee submits, in any event, that the trial court’s 
view of the matter was entirely correct. Prima facie, 
appellant’s denial was inadmissible hearsay. See Fields v. 
United States, 221 Fed. 242, 245 (4th Cir.), cert. denied, 
288 U.S. 640 (1915). Appellant seeks to justify its ad- 
mission on the “excited utterances” or “spontaneous ex- 
clamations” exception.® Yet there was no evidence that 
appellant was particularly wrought-up by his arrest (see 
Tr. 100). Compare Baber v. United States, 116 U.S. App. 


®The premise of this exception is that an excited utterance is 
trustworthy because it “is made under the immediate and uncon- 
trolled domination of the senses, and during the brief period when 
considerations of self-interest could not have been brought fully to 
bear by reasoned reflection.” 6 WIGMORE, EVIDENCE (Sd ed. 1940), 
§ 1747, at 185. One might well question whether this rationale ap- 
plies to the immediate denial of a person charged with crime. Is it 
not more likely that the impulse of self-preservation takes control 
of the accused person’s mind, be he innocent or guilty, and that 
confession by a normal person usually follows a period of time de- 
voted to reflection (or coercion)? See GUTTMACHER & WEIHOFEN, 
PSYCHIATRY AND THE Law (1952), pp. 377-378. 
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D.C. $58, $24 F.2d 390 (1963), cert. denied, 376 U.S. 
972 (1964) ; Wheeler v. United States, 93 U.S. App. D.C. 
159, 164-165, 211 F.2d 19, 24-25 (1953), cert. denied, 347 
US. 1019 (1954). In this state of facts, the following 
observation in Baber is dispositive: 

“Whether or not the circumstances surrounding 
the utterance of a statement are such as to render 
hearsay testimony relating its content admissible 
Within the spontaneous declarations exception is a 
question that is ordinarily very difficult for an ap- 
pellate court—having only the written record before it 
—to answer.... [WJe normally adhere to the prin- 
ciple enunciated in Beausoliel v. United States, 71 
App. D.C. 111, 114, 107 F.2d 292, 295 (1939), 
that the matter is one for ‘the exercise of sound 
discretion, which should not be disturbed on appeal 
unless clearly erroneous.’” 116 U.S. App. D.C. at 
361, 324 F.2d at 393. 


In the absence of the requisite factual foundation, the 


applicability of the excited utterance exception evaporates, 
and appellant is left, once again, with nothing but inad- 
missible hearsay.” 


2° Two so-called “res gestae” cases on which appellant relies are 
clearly distinguishable. In Stroud v. United States, 2 F.2d 658 (6th 
ao 1924), the defendants were in possession of illegal whiskey 
when arrested and were prosecuted for the possession. Thus, the 
crime and the arrest were simultaneous, and the defendants’ pro- 
testations would have been part of the res gestae of the crime. 
Stroud illustrates the kind of situation where, apart from more re- 
fined exceptions such as excited utterances, the res gestae exception 
may be used to develop fully the facts of an event whose character 
is material to the issues of the trial. See MCCoRMICK, EVIDENCE 
(1954) $274. The incidents of appellant’s arrest were not relevant 
to any material issues of his trial. His counsel was allowed to ex- 
plore them only to test Officer Brooks’ recollection and “to delve into 
the certainty of the identification” (Tr. 93, 103, 114). In Green v. 
United States, 289 Fed. 236, 239 (8th Cir. 1923), the defendants, 
arrested in possession of narcotics, offered to bribe the arresting of- 
ficers. The imprecise “res gestae” theory of admissibility advanced 
by the court was totally unnecessary. The offer signified conscious- 
ness of guilt and was properly received as an admission. The Green 
case has no relevance to the issues of the instant case. 
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V. The trial court did not abuse its discretion in refusing 
to inspect Officer Brooks’ grand jury testimony, in the 
absence of testimonial contradictions or probable in- 
consistencies. 


(Tr, 32-88, 55-61, 187) 


At the close of the Government’s case, appellant’s trial 
counsel moved “for in camera inspection of the grand 
jury minutes of Officer Brooks’ testimony, since he is the 
sole Government witness as to identification of this 
man... .” (Tr. 187). The trial court correctly denied 
the motion. 

Rule 6(e), Fed. R. Crim. P.," codifies a longstanding 
policy of secrecy with respect to testimony before the 
grand jury. Disclosure of such testimony is committed to 
the sound discretion of the trial judge. When the defend- 
ant in a criminal case requests that grand jury testimony 
be disclosed to him during the course of trial, the burden 
is on him “to show that ‘a particularized need’ exists for 
the minutes which outweighs the policy of secrecy.” Pitts- 
burgh Plate Glass Co. v. United States, 360 US. 395, 
400 (1959). 

Appellant’s showing was totally inadequate. It amount- 
ed to no more than a claim of right to grand jury testi- 
mony whenever the government’s case is established by 
only one witness. There was no showing of probable in- 
consistencies by the Government’s principal witness. Com- 
pare Bowser v. United States, 115 US. App. D.C. 302, 
318 F.2d 278 (1963), and Jackson v. United States, 111 


1 Appellant has inadvertently misread (Henry A.) Moore v. 
United States, D.C. Cir. No. 18121, decided July 8, 1965, and Wil- 
liems v. United States, —— U.S. App. D.C. ——, S338 F.2d 286 
(1964), as holding that grand jury minutes are within the Jencks 
Act, 18 U.S.C. § $500. Those cases dealt with witnesses’ statements 
to employees of the United States Attorney’s office prior to testify- 
ing before the grand jury, not with transcripts of testimony before 
the grand jury itself. With respect to the latter, it is clear that 
Fed. R. Crim. P. 6(e), not the Jencks Act, controls. Pittsburgh 
Plate Glass Co. v. United States, 360 U.S. 395, 398-899 (1959) ; 
Jackson v. United States, 111 U.S. App. D.C. 353, 355, 297 F.2d 
195, 197 (1961). 


2s 


US. App. D.C. 353, 297 F.2d 195 (1961), with Harrell 
v. United States, 115 U.S. App. D.C. 169, $17 F.2d 580 
(1963), Stmmons v. United States, 118 U.S. App. D.C. 
369, SOS F.2d 324 (1962), and De Binder v. United 
States, 110 U.S. App. D.C. 244, 292 F.2d 787 (1961). 
Appellant’s counsel had already received, pursuant to the 
Jencks Act, 18 U.S.C. $3500, Officer Brooks’ work re- 
ports and memoranda (Tr. 32-38), as well as a number 
of other police department forms prepared by other officers 
(Tr. 55-61). He offered no reason (and gives none here) 
why he needed the grand jury testimony as well. In these 
circumstances, the policy of secrecy was not outweighed. 
In Gorden v. United States, 112 U.S. App. D.C. 38, 
299 F.2d 117 (1962), cert. denied, 374 U.S. 839 (1963), 
en which appellant principally relies, the Government’s 
sole witness to identification, an undercover officer, testi- 
fied that one Hughes had been present when the defend- 
ant sold narcotics. Hughes was called as a defense wit- 
ness and swore that he had never seen the officer before 
and had not witnessed the alleged sale. Thereupon, de- 


femse counsel requested that the trial court inspect the 
undercover officer’s testimony for inconsistencies and dis- 
close it if any appeared. This Court, reversing Gordan’s 
conviction for denial of this request, held 


“simply that when at trial the prosecution presents 
only one witness in support of the indictment, whose 
testimony is not otherwise corroborated, and where 
the testimony of this witness is contradicted by the 
defense, the trial judge shall, upon request, examine 
the grand jury testimony of that single witness for 
possible inconsistencies, and where any significant 
inconsistency to the trial judge he shall 
make the pertinent portions of the grand jury record 
available to the defense.” Id. at 35, 299 F.2d at 119. 
The conditions laid down in Gordan were not met in the 
instant case. When appellant’s trial counsel requested in- 
spection of the grand jury minutes, Officer Brooks’ testi- 
mony had not yet been contradicted in any respect. By 
the time contradictions did appear from the testimony of 
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the defendant and some of his witnesses, Brooks’ testi- 
mony had been materially corroborated by Ernest Tom- 
linson, the first defense witness. At no time did it ap- 
pear that Officer Brooks was “confused” about the identi- 
fication. 

In these circumstances, the trial court acted well within 
the scope of its discretion in holding that no adequate 
showing had been made for inspection and possible dis- 
closure of Brooks’ grand jury testimony. Jackson v. 
United States, supra, 111 U.S. App. D.C. at 355-356, 
297 F.2d at 197-198. 


VI. Appellant makes absolutely no showing that the Gov- 
ernment suppressed evidence favorable to the accused. 


(Tr. 17-18, 34, 74-79, 181-183, 254-255, 257) 


At the close of the Government’s case, appellant’s trial 
counsel requested, pursuant to Brady v. Maryland, 373 
U.S. 88 (1963), disclosure of “any circumstances about 
this June 1 transaction or any of the reasons for not 
prosecuting this June 1 transaction which would con- 
stitute evidence that could be exculpatory or favorable 
to the Defendant” (Tr. 181), and made “the same request 
relative to the Brady case just on the chance that the 
prosecution might have some knowledge of who this 
fourth man, this other participant in the May 20 trans- 
action was” (Tr. 183). In response to the first request, 
the prosecutor stated that the June 1 transaction “was not 
included in the indictment . . . due to the fact that the 
chemist made some type of typographical error, reporting 
a different numerical finding in his analysis and, there- 
fore, it was left out because the other two counts were 
available” (Tr. 182). In response to the second request, 
the court observed that “Mr. Brooks was quite clear 
that he did not know the identity,” = and the prosecutor 
confirmed that “no one knows who it is” (Tr. 183). 

At the conclusion of Ernest Tomlinson’s testimony, ap- 
pellant’s trial counsel stated that “the only further thing 


12 This was correct. See Tr. 17-18, 34, 74-79. 
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that I would like to put on the record at this time is a 
demand for all record and reports of the Narcotics Squad 
concerning Tomlinson should they or should any of them 
be evidence favorable to the Defendant, under the Brady 
case .... Also Narcotic Squad reports or records con- 
cerning the requesting, initiating of the release of Tom- 
linson from this sentence which was suspended in De- 
cember of last year .... Further, I would ask production 
of any information in the hands of the Government to 
the effect that Mr. Tomlinson in fact if not addicted 
did use narcotics considerably more than he stated here 
today.” (Tr. 254-255.) These requests were denied (Tr. 
257). 

The demands listed in the first paragraph above were 
met in good faith by the prosecutor, and there is no evi- 
dence that his representations were false. The demands 
listed in the second paragraph all related to material 
for use in impeaching Tomlinson, which, as demonstrated 
in Argument III, supra, was not permissible. As to these 
demands, there is no showing that any of the requested 


documents, if they exist, would be material to the issues 
of appellant’s guilt or punishment. In this state of the 
record, appellant’s contention that there was “clearly an 
error under the Brady case” is frivolous. 


VIL The trial court correctly refused to charge that if the 
jury disbelieved the informant, called as a defense 
witness, it should acquit. 

(Tr. 398) 
The trial court denied appellant’s requested instruction 

Number 3 (Tr. 398), which reads: 

“You are instructed that if you choose to disregard 
the testimony of the witness Tomlinson, you should 
acquit because proof of a narcotics sale to an under- 

cover officer demands 


corroboration of the testimony 
Geico randebcoweroftices” 


This instruction was properly denied for two reasons. 
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It misstates the law because the uncorroborated testi- 
mony of an undercover police officer will support a con- 
viction for violation of the narcotics laws. Wilson v. 
United States, 118 U.S. App. D.C. 319, 335 F.2d 982 
(1963); Morgan v. United States, 115 U.S. App. D.C. 
$10, 319 F.2d 711, cert. denied, 375 US. 884 (1963) ; 
(Elijah) Smith v. United States, 110 U.S. App. D.C. 344, 
293 F.2d 532 (1961).¥ 

It makes an incorrect assumption of fact because it 
states that without Tomlinson’s testimony there is no cor- 
roboration in the instant case, whereas there are a num- 
ber of facts (they are summarized at the beginning of 
Argument I, supra) which serve to corroborate Officer 
Brooks’ testimony. See Wilson v. United States, supra 
(production of the capsules at trial after continuity of 
identification and evidence that the defendant had been 
in the cafe at certain times where the sale occurred held 
to corroborate undercover officer) . 

For these reasons, the requested instruction was prop- 
erly denied."* 


23In asking that these cases be reconsidered, appellant relies 
principally on an asserted similarity between investigations of nar- 
cotics and of homosexuals. See Kelly v. United States, 90 U.S. App. 
D.C. 125, 194 F.2d 150 (1952), as discussed in the opinion of Chief 
Judge Bazelon dissenting from the denial of rehearing en banc in 
Wilson V. United States, supra, 118 U.S. App. D.C. at $21, 335 F.2d 
at 984 (1964). The risk of erroneous convictions in prosecutions 
for solicitation and other crimes involving nonviolent sexual mis- 
conduct is particularly great because such crimes do not entail 
tangible evidence. Both the corpus delicti and the identity of the 
perpetrator must be proved by the oral testimony of a complaining 
witness or investigating officer. In crimes of possession, however, 
the contraband itself can be produced in court. The need for re- 
quiring additional corroboration is correspondingly much less. 
Furthermore, it is important to bear in mind that the social danger 
of narcotics trafficking is much more aggravated than that of non- 
violent sexual misconduct. New rules which would make enforce- 
ment of the narcotics laws more difficult should be adopted only 
after the most careful weighing of competing interests. See gen- 
erally Ross v. United States, D.C. Cir. No. 17877, decided June $0, 
1965. 


14 Appellant’s remaining contention about the instructions to the 
jury (Br. $8) should be disregarded. Fed. R. Crim. P. 30. 
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VIII. The evidence was sufficient to support the verdicts of 
guilty. 
(Tr. 185, 451) 

When viewed from the proper appellate perspective, 
see Glasser v. United States, 315 U.S. 60, 80 (1942) ; 
Curley v. United States, 81 U.S. App. D.C. 389, 160 F.2d 
229, cert. denied, 331 U.S. 887 (1947), the evidence of 
the crimes and of appellant’s guilt was amply sufficient to 
support the verdicts. See Counterstatement of the Case 
and Arguments I and VII, supra. Appellant’s motions for 
judgment of acquittal (Tr. 185, 451) were properly de- 
nied. 


IX. Appellant’s constitutional attack on the prosecutor’s 
diseretion to charge is without merit. 
(Tr. 186) 


Appellant contends that “the untrammeled discretion” 
of the United States Attorney to proceed under either the 
provisions of the federal narcotics laws, 21 U.S.C. § 174; 
26 USC. $§ 4704(a), 4705(a), or the provisions of the 
District of Columbia Uniform Narcotic Drug Act, D.C. 
Code § 33-402(a), deprived him of equal protection of the 
laws and due process of law (Tr. 186). 

In Hutcherson v. United States, —— U.S. App. D.C. 
——,, 345 F.2d 964, 967 (1965), this Court rejected the 
same contention as “untenable”: “A defendant has no 
constitutional right to elect which of two applicable 
statutes shall be the basis of his indictment and prosecu- 
tion. That choice is to be made by the United States 
Attorney.” 

The principal consideration which impelled the dissent- 
ing judge in Hutcherson and Lloyd v. United States, —— 
US. App. D.C. ——, 343 F.2d 242, 248-247 (1964) 
(denial of rehearing en banc), to think this problem 
worthy of further exploration is not present here. Since 
appellant was sentenced as a first offender under the 
Federal Youth Corrections Act, 18 U.S.C. $5010(b), 
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he may well be released from incarceration before the 
time when a “straight-time” sentence under the Uniform 
Act might have expired. Compare 18 U.S.C. § 5017 (a)- 
(ec) with D.C. Code § 33-423. Cf. Tatum v. United 
States, 114 U.S. App. D.C. 49, 310 F.2d 854 (1962). In 
both Lloyd and Hutcherson, however, the appellants had 
been sentenced to minimum terms of ten years as second 
offenders. Chief Judge Bazelon said that “this sentencing 
aspect of the prosecutor’s choice distinguishes the prior 
cases and is the strongest support for the equal protection 
argument,” Hutcherson, 345 F.2d at 974, an argument 
which he recognized to be “difficult,” Lloyd, 343 F.2d at 
245. 

While Hutcherson is ample authority for appellee’s posi- 
tion, it is also submitted that appellant’s sentence renders 
the issue inappropriate for consideration in this case. 


X. Appellant’s indiscriminate attack on “the whole scheme 
of narcotics investigation and prosecution” adds only 
a nonjusticiable issue to the specific points he raises. 


(Tr. 184-185) 


In addition to all of the specific grounds discussed 
elsewhere in this brief, appellant contends that his con- 
viction should be reversed and the indictment dismissed 
because the “whole scheme of narcotics investigation and 
prosecution . . . can no longer be condoned as within the 
standards of due process of law guaranteed by the Con- 
stitution” (Br. 44; see Tr. 184-185). To the extent that 
appellant seeks, by this contention, to assert the rights 
of others who might be innocently ensnared by an im- 
properly conducted undercover investigation, he raises no 
justiciable issue. See Massachusetts v. Mellon, 262 US. 
447 (1928). To the extent that he seeks to assert his own 
rights, this indiscriminate contention adds nothing to the 
specific points which he has raised. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Assistant United States Attorneys. 
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ON APPEAL 
FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING EN BANC 
On October 7, 1965, a division of this Court 
affirmed per curiam petitioner's convictions relating to 
two alleged sales of narcotics to an undercover police 
officer. 
Several issues had been presented on the appeal, 
but the panel deciding the appeal discussed only three: 


(1) whether delays of four and six months between offense 
and arrest deprived petitioner of a fair trial; (2) whether 
the defense, after calling a paid police informant who was 


supposed to have been an eyewitness to one sale, should 
ae eo 


have been allowed to ask leading questions, to cross-examine, 
and to impeach the government's informant; and (3) whether 
the trial court, when requested by the defense, should have 
inspected in camera the grand jury testimery of the sole 
government witness as to identity. 
This petition for rehearing is based on the belief 
that on each of the issues discussed by the panel deciding 
the appeal, and on one issue not discussed, either dissent- 
ing opinions by various members of this court, or decisions 
by other panels of this court, or decisions in other Circuits 
about questions of Federal criminal evidence law on which 
the Federal courts should be in agreement, have been con=- 
trary to the decision of the panel in this case. Petitioner 
submits, therefore, that this is a case in which rehearing 
en banc is warranted, so that this court can decide finally 
and authoritatively the issues on which it seems to be 
divided against itself and so that in making that decision 


it can give full thought to the decided cases in other 


Circuits, none of which were aiscussed or distinguished by 
| 


the panel which decided the appeal. 


IR 


*/ ‘The issue not discussed was whether the trial court 
@rred when it refused to give a requested instruction that 
the jury could not convict on the testimony of an 
undercover agent alone without corrobotation and gave 
4dnstead an instruction which suggested that the under- 
cover agent's testimony was entitled to full credit. 


I. UNREASONABLE DELAY 

Petitioner argued on appeal that a delay of four 
months between one alleged sale and petitioner's arrest for 
that sale and a delay of six months betweer. a second alleged 
sale and his indictment first charging the second sale were 
both unreasonable under the doctrine laid down by this court 
in Ross v. United States, ___'U.S. App. D.C. ___, 349 F.2d 
210 (1965). ‘The Ross doctrine had been foreshadowed by 
Judge Wright's concurring opinion in Nickens v. United States, 
116 U.S. App. D.C. 338, 343, 323 F.2d 808, 813 (1963). No 
case since Ross has overturned a conviction on the ground 
of unreasonable delay. In Powell, however, involving a 
delay commensurate with the delays at issue here, although 
the court upheld the conviction, Judge Wright, in vigorous 
dissent, pointed out that the majority opinion looked "180 
degrees in the opposite direction from the panel opinion in 
Ross.” Powell v. United States, ___ U.S. App. D.C. __=, 
___ F.24 __ (No. 18,315, decided August 30, 1965) (Slip 
op. 7). 

It seems fair to say that the decision in this 


case, if it does not look 180 degrees away from Ross, at 
least, with all deference, looks at Ross obtusely rather than 


acutely. Petitioner, therefore, feels that an en banc hearing 
4s warranted on this issue so that the court will have an 
opportunity to set Ross authoritatively on its true course. 


A totally unjustifiable delay of three months 
took place in this case between petitioner's arrest, which 
charged him only with the first offense, and his indictment 
charging both offenses. AS a result, six months had elapsed 
between the second offense charged and the first indication 
given to petitioner that he was charged with a narcotics 
offense on the day in question. 

The panel decision on this appeal held that because 
petitioner was given concurrent sentences on the counts 
growing out of the two offenses, there was no need "to make 
the second conviction the occasion for a detailed Ross 
inquiry." (Slip op,2n.1.) The argument that petitioner 
might have been prejudiced before the jury because he was 
charged with two offenses rather than one was recognized 
as valid but was dismissed. "There was, however," the 
per curiam decision explained, “no serious claim of preju- 
dice in this regard made at the trial." Ibid. 

Before the trial began, petitioner's counsel 
moved to dismiss the second count, as well as the first, 
because of the unreasonable delay involved. See Motion 
to Dismiss Indictment, denied by Judge McGuire on February 9, 
1965. The motion was renewed three times during the course 
of the trial. (Tr. 9, 184, 451.) Petitioner's counsel 
specifically pointed out that the delay connected w-th the 
second offense was, because of the additional three months 


between arrest and indictment during which petitioner was 


-ha. 


not informed of the second charge, particularly unreason- 
able and unjustifiable. The additional delay was not 
connected in any way with the "police purpose to protect 
the identity of its undercover officer," the only justi- 
fication which has been suggested for these delays in 
narcotics cases. (Slip op. 3.) 

If prosecution for the second offense was invalid 
under Ross, the proper course for the trial court on the 
motion to dismiss, was to dismiss the counts relating to 
the second offense. Lee v. United States, D.C. Cir. No. 
18,501; D.C. Dist. Ct. Crim. No. 571-63 (Hart, D.J., Order 
of May 28, 1965) = 

Petitioner submits that when a motion to dismiss 
has been so clearly made in the trial court, no specific 


"serious claim of prejudice” in haec verba should be required. 
See Smith v. United States, 118 U.S. App. D.C. 235, 335 F.2d 
270 (1964). Substantial rights of criminal defendants cannot 


* In Lee this court remanded precisely so that a Ross 
Gould be made with respect to two delays similar 
to those involved here. On remand, defense counsel moved 
for dismissal of both parts of the indictment under the 
Ross doctrine (although Ross had not yet been decided, and 
counsel were relying on Judge Wright's opinion in Nickens). 
Judge Hart granted the motion as to part of the ctment. 
He found the delay of three months between the arrest, which 
charged the defendant with one offense, and the indictment, 
which first mentioned the second offense, could not be 
justified on any ground. When the additional delay >f three 
months was added to the prior delay of six months, the result 
was clearly unreasonable and required dismissal of that part 
of the indictment relating to the second offense. 


a 


depend so completely upon the ritual repetition of magic 
formulae. Petitioner's claim that prosecution for the second 
sale charged here would deprive him of a fair trial was duly 
made to the trial court. If that claim was not well founded, 
it can be conceded that petitioner's counsel consented to 

any prejudice that might ensue from the trial of both offenses 
together. In fact, provided prosecution for the second 
offense was not barred by Ross, a motion for separate trial 
of the two offenses on the ground of prejudice would undoubt— 
edly have been denied. 

Petitioner cannot be taken to have consented, 
however, to the trial of both offenses together and to the 
resultant prejudice of having prosecution for the first 
offense joined to prosecution for the second, when prosecu- 
tion for the second offense was barred under Ross. See 
Smith v. United States, 118 U.S. App. D.C. 235, aha n. 18, 
335 F.2d 270, 277 n. 18. Petitioner's motion to dismiss 
that part of the indictment dealing with the second sale is 
a clear indication of this lack of consent and is all that 


should be required in the way of a “serious claim of preju- 


dice" in this situation. | 

The test outlined in Smith was that a new trial 
is warranted unless the appellate court can be certain that 
a jury considering the good counts alone would not have had 
a reasonable doubt of the defendant's guilt. Alternatively, 
a new trial is required if a reasonable possibility exists 
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that the evidence on the bad count might have contributed 
to the conviction on the good count. 118 U.S. App. D.C. 
235, 242, 335 F.2d 270, 277. Even the panel opinion in 
this case seemed to admit that such a possibility existed 
here. (Slip op. 2, n.1.) If there is any justification 
for the Ross doctrine in these narcotics cases, that 
justification rests on the unfairness of charging a defen- 
dant with a crime so long after the event that he cannot 
remember what he was, in fact, doing at the time and cannot 
prepare any defense beyond his own denial. This unfairness 
is equally present whether the defendant is actually con- 
victed of the crime in question, or whether evidence of the 
crime in question is introduced into the trial of another 
unrelated crime in a manner likely to persuade the jury to 
convict on the second crime. The defendant is equally help- 
iess, in either situation, to disprove the evidence against 
hin. 

Since, therefore, the petitioner properly and 
timely raised the question of unreasonable delay on the 
second offense in the trial court, it does not seem at all 
proper to dismiss this part of the case on the ground that 
no serious claim of prejudice was made in the court below. 
Rather, the court en banc should now make the detailed Ross 
inquiry as to the second count and, upon a finding that the 
delay as to this second offense was, in fact, unreasonable, 
should remand this case for a new trial limited to the counts 
relating to the first offense. 

== 


II. HOSTILE WITNESS ISSUE 

The panel decision in this case rejected appellant's 
argument that, when compelled by the circumstances of his 
case to call the only available eyewitness (apart from the 
police officer) to one of the crimes charged, he should 
have been allowed to ask leading questions of, to cross—- 
examine, and to impeach the witness as hostile or adverse. 
The ground given by the deciding panel was that these are 
"matters which have immemorially been thought to reside in 
the trial judge's discretion." Petitioner submits that this 


ground is inadequate. 


Petitioner feels that there is ample authority and 


reason for the proposition that a paid agent of the govern- 
ment, the paid police informant in this case, is an adverse 
party within the meaning of Rule 43(b) of the Federal Rules 
of Civil Procedure. Rule 43(b) gives any party a right to 
call an adverse party and to "interrogate him by leading 


questions and contradict and impeach him in all respects 


*/ Federal Rules of Civil Procedure - Rule 23(b):"Scope of 

ination and Cross- on. may errogate 
any unwilling or hostile witness by leading questions. A 
party may call an adverse party or an officer, director, or 
managing agent of a public or private corporation or of a 
partnership or association which is an adverse party, and 
interrogate him by leading questions and contradict and 
impeach him in all respects as if he had been called by the 
adverse party, and the witness thus called may be contradicted 
and impeached by or on behalf of the adverse party also, and 
may be cross-examined by the adverse party only upon the sub- 
ject matter of his examination in chief." 
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as if he had been called by the adverse party." The 
language of the rule indicates that this is an absolute 
right accorded under the liberal and forward-looking Federal 
rules of evidence. The right is not a matter which resides 
wholiy in the trial court's discretion. See Degelos v. 
Fidelity & Casualty Co., 313 F.2d 809 (1963). 

There should be no question but that the paid 
police informant was an adverse party within the meaning 
of the rule. The government can act only through its 
agents or employees. The paid police informant was such 
an agent or employee, albeit an irregular one. IM a situa- 
tion nearly identical to this, the United States Court of 
Appeais for the Second Circuit has ruled that undercover 
government narcotics agents are adverse parties within the 
meaning of Rule 43(b) and that the civil rule should be 
applied by analogy in Federal criminal cases. United States 
v. Freeman, 302 F.2d 347 (2a Cir. 1962). 

Rule 43(b), as well as providing for cross- 
examination and impeachment of “adverse parties,” allows 
the interrogation of "any unwilling or hostile witness by 
leading questions.” A paid police informant, acting under 
the contimual threat or bribe of a suspended sentence, who 


is helping an undercover police officer prosecute narcotics 
offenders is surely a witness who as a matter of lar within 
the meaning of Rule 43(b) is “hostile” to a defendant whom 


the informant and the police officer are prosecuting and 


"unwilling" when called by that defendant. 
The purpose of the rule prohibiting leading 
questions is to prevent counsel from feeding testimony to 
a witness who could be expected to cooperate willingly to 
build up whatever case counsel desired. By no stretch of 
the imagination could it be argued that petitioner's trial 
counsel and the paid police informant in this case stood 
in such friendly and cooperative relationship. When 
hostility and adverse interest are so clear, it ¢annot be 
within the trial court's discretion to deny the very exis- 
tence of that hostility and adverse interest. Degelos Vv. 
Fidelity Casualty Co., supra; 3 Wigmore, Evidence § 774, n.1 
(3a ed. 1940). : 
Petitioner's trial counsel in this case, however, 
was denied the right to ask leading questions of this wit- 
casi This restriction of petitioner's substantial right 
is error which alone might support reversal of petitioner's 
conviction and the ordering of a new trial. By both reason 
and the authority of the Freeman case, Supra, however, peti- 
tioner also should have been given the further rights accorded 
by Rule 43(b) to cross-examine and impeach the witness. 


*/ See Tr. 194, 212. 
| 


##/ These rights were denied repeatedly in the trial court, 
ee Tr. 183, 194-97, 199, 212, 216-19, 223-30, 2he-57. 
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The denial of these rights makes it even more clear that 
petitioner should be accorded a new trial. 
TIT. IN CAMERA INSPECTION OF GRAND JURY MINUTES 

Petitioner submits that in spite of admitted 
factual differences between this case and Gordan v. United 
States, 112 U.S. App. D.C. 33, 299 F.2d 117, aff'd after 
remand, 124 U.S. App. D.C. 191, 313 F.2d 582 (1962), cert. 
denied, 374 U.S. 839 (1963), the reasoning in Gordan should 
have led to the granting of the request here for in camera 
inspection of the grand jury testimony of the sole government 
witness on identity. Cases in the United States Court of 
Appeals for the Second Circuit would seem to be in accord 
with Gordan and to support petitioner's position. See 


United States v. Spangelet, 258 F.2d 338 (2d Cir. 1958), 
United States v. Hernandez, 282 F.2d 71 (2d Cir. 1960). 
The “aura of secrecy" investing grand jury proceedings, 
relied upon by the panel decision in this case, is not a 


sufficient ground on which to base refusal. See Harrell v. 
United States, 115 U.S. App. D.C. 169, 170 n.6, 317 F.2d 
580, 581 n.6 (1963); Simmons v. United States, 113 U.S. App. 
D.C. 369, 370, 308 F.24 324, 325 (1962). 
IV. ‘THE INSTRUCTION ON CORROBORATION 

The trial court refused to give a requested 
instruction that the jury could not convict the defendant 
4f they did not believe the testimony of the witness 


Tomlinson because a conviction could not be supported by 


the uncorroborated testimony of an undercover agent. Not 
only did the trial court refuse to give the requested 
4nstruction, but the court instructed the jury instead that 
"the testimony of one witness entitled to full credit is 
sufficient for the proof of any fact and may justify a 
verdict ...." (Tr. 398, 443.) : 

The instruction as given was erroneous under 
present law in the District of Columbia because at could 
have led the jury to believe that the testimony of the 
undercover agent was entitled to full credit when at the 
very least the jury should have been warned that the testi- 
mony of an undercover narcotics agent was to be received 
with caution and carefully scrutinized. Fletcher v. United 
States, 81 U.S. App. D.C. 306, 307, 158 F.2d 321 (1986) 5 
Hardy v. United States, ___ U.S. App. D.C. __s 343 F.2d 
233 (1964) (Washington, C.J., dissenting, and Bazelon, C.J., 
dissenting from denial of petition for rehearing en banc.) 

Petitioner also submits that it was error to deny 
the instruction as requested because the law in the District 
of Columbia should require corroboration of the testimony of 
an undercover narcotics agent by analogy to the undercover 


agent investigating homosexual solicitation. See Kelly v. 
United States, 90 U.S. App. D.C. 125, 19% F.2d 150 (1952); 
Wilson v. United States, 118 U.S. App. D.C. 219, 321, 335 

F.2d 982, 984 (1964) (Bazelon, C.J., dissenting from denial 


of petition for rehearing en banc.) 
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CONCLUSION 
| 
For the reasons stated, petitioner prays that 
this petition for rehearing en banc be granted, and that 
the court reverse petitioner's convictions and, depending 
upon the ground relied on, order either that the indict- 


ments against him be dismissed or a new trial. 


Respectfully submitted, 


BENJAMIN SCOTT CUSTER, JR. 


701 Union Trust Building 
Washington, D.C, 


Attorney for Appellant Petitioner 
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